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Introduction 

 

1. The Office of the United Nations High Commissioner for Refugees is mandated to co-

ordinate international action to protect refugees and seek permanent solutions for the problems of 

refugees worldwide. The Office’s primary purpose is to safeguard the rights and well-being of 

refugees.  It strives to ensure that everyone can exercise the right to seek asylum and find refuge 

in another State, with the option to return home voluntarily, integrate locally or to resettle in a 

third country. 

 

2. UNHCR’s efforts are mandated by the 1950 Statute of the Office of the United Nations 

High Commissioner for Refugees (hereafter the UNHCR Statute)
1
 and guided by the 1951 United 

Nations Convention relating to the Status of Refugees (hereafter the 1951 Refugee Convention) 

and the 1967 Protocol to both of which Australia is a Contracting Party. 

 

3. UNHCR has the duty of supervising the application of the 1951 Refugee Convention 

pursuant to the Preamble and articles 35 and 36 of the Convention, articles II and III of the 1967 

Protocol, and the UNHCR Statute (see Attachment A). These instruments call for cooperation 

between Governments and UNHCR in dealing with refugee problems, including in respect of 

laws and regulations which they may adopt. They remain the cornerstone of international refugee 

protection and asylum practice as reaffirmed by the 155 States participating in the Ministerial 

Intergovernmental Meeting commemorating the 60
th
 anniversary of the Convention in Geneva in 

December 2011.  As noted by the High Commissioner during his visit to Australia in February 

2012: 

 

The Refugee Convention is a contemporary and ‘living instrument’ that lies at the heart 

of protection for millions of refugees around the world today.  Over six decades, it has 

shown remarkable adaptability and relevance to the now 148 States that have signed it, 

and I am convinced that the Convention will continue to have the same vitality and 

relevance in the future as it had for its founding members.  

(Lowy Institute, 14 February 2012) 

 

4. UNHCR welcomes the opportunity to provide a submission to the Expert Panel on 

Asylum-seekers established to provide a report ‘on the best way forward for Australia to prevent 

asylum-seekers risking their lives on dangerous boat journeys to Australia’. 

 

5. UNHCR has been closely following recent debates in Australia on asylum policy, with 

particular attention to asylum-seekers arriving by boat and government efforts involving the 

rescue of persons in distress at sea. The Office has also been monitoring the situation with 

irregular maritime movements in the Asia-Pacific region more broadly. In this respect, in April 

2012, it published an Information Note on Mixed Maritime Movements in the Asia-Pacific 

Region (see Attachment B). 
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6. UNHCR wishes to provide its views on some of the options being considered in Australia 

in response to boat arrivals. It is to be noted that these views have been regularly and consistently 

articulated in numerous public Statements and submissions in Australia over the last few years.     

 

7. UNHCR’s comments are specifically directed at the Expert Panel’s terms of reference as 

they relate to:  

 

• how best to prevent asylum-seekers risking their lives by travelling to Australia by boat;  

• relevant international obligations; and, 

• short, medium and long term approaches to assist in the development of an effective and 

sustainable approach to asylum-seekers. 

 

1) How best to prevent asylum-seekers risking their lives by travelling to Australia by boat  
 

8. For UNHCR, a better formulation of the question is how Australia, through collaborative 

action with other States and regional actors, can enhance protection for asylum-seekers and 

refugees in the Asia-Pacific region and thereby avert the loss of life at sea.  

 

9. The phenomenon of people taking to the seas in search of safety, refugee protection or 

better economic conditions is not new in the Asia-Pacific region nor is it unique to the region.  In 

response to the arrival of thousands of Vietnamese in South-east and East Asian countries, the 

Comprehensive Plan of Action for the Indochinese Refugees was established in 1989 to provide 

the regional framework for resolving the large-scale movements of refugees by sea.   

 

10. Irregular maritime movements still remain a reality in the Asia-Pacific region as they are 

in other parts of the world. While the numbers of asylum-seekers arriving by boat have increased 

and present an operational challenge to Australia, they remain modest by international standards.  

For example, the number of people who arrived by boat to Australia in the whole of 2011 was 

around half the number who crossed from Somalia to Yemen in the single month of August 2011 

and in a single day between 18 and 19 July 2012 from Syria to Lebanon.  In 2011 Australia 

received only three per cent of the asylum applications submitted in the industrialized world.
2
  

 

11. Nonetheless, UNHCR acknowledges that the irregular movement of refugees, asylum-

seekers and migrants by sea creates particular difficulties for States. It can challenge the 

principles of national sovereignty and good neighbourly relations with other States. It can also 

engage issues relating to States’ security. However, it also raises humanitarian and protection 

concerns for the individuals affected, whose lives are at risk as a result of travelling on 

unseaworthy vessels or failure of search and rescue operations, as recent tragic incidents have 

demonstrated. In addition to the consequences for the victims of such incidents, further public 

disquiet and controversy can be fuelled when people in distress at sea are:  not rescued; not 

rescued in time; are pushed away from the borders of intercepting States; or, are caught in 

disputes regarding disembarkation.   

 

12. For State responses to be effective, better coordination at different levels is required with 

respect to: search and rescue operations; border management and control; and, the different 

dimensions of ensuring international protection. In particular, cooperative efforts that ensure the 

human security, safety and protection for those undertaking maritime journeys should have as 
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much importance as efforts to combat the criminal dimensions of people smuggling into and 

through the region.     
 
13. UNHCR has welcomed the increased interest among States in the Asia-Pacific region in 

regional approaches to address irregular migration.  At the Fourth Bali Regional Ministerial 

Conference held in March 2011, Member States of the Bali Process on People Smuggling, 

Trafficking in Persons and Related Transnational Crime (hereafter the Bali Process) noted that 

while border control and law enforcement initiatives are important and effective measures to 

combat people smuggling and trafficking in persons, “these measures alone are not sufficient and 

that practical cooperative solutions that also address humanitarian and protection needs are 

required”.  

 

14. They agreed that a Regional Cooperation Framework (RCF) would provide a more 

effective way to cooperate to reduce irregular movement that is to be operationalized through 

practical bilateral and other sub-regional arrangements that: 

 

• “promote human life and dignity; 

• seek to build capacity to process mixed flows and where appropriate utilize available 

resources; 

• reflect the principles of burden sharing and collective responsibility while respecting 

sovereignty and the national security of concerned States; 

• seek to address root causes of irregular movement and promote population stabilization 

wherever possible; 

• promote orderly, legal migration and provide appropriate opportunities for regular 

migration; 

• avoid creating pull factors to or within the region; 

• undermine the people smuggling model and create disincentives for irregular movement, 

and which may include, in appropriate circumstances transfer and readmission; 

• support and promote increased information exchange while respecting confidentiality and 

upholding the privacy of affected persons.”
 3
 

 

15. UNHCR broadly supports the considerations agreed by the Bali Process to underpin the 

establishment of regional cooperative arrangements. UNHCR is committed to working with 

Australia and other States in the region to implement practical cooperation arrangements that 

address State concerns about the onward movements by sea of asylum-seekers and refugees 

provided these arrangements include adequate protection of such persons.  To this end, it 

considers that the establishment of a Regional Support Office, agreed by members of the Bali 

Process in October 2012, will provide a unique opportunity to enhance refugee protection through 

the development of practical cooperation in the region, including with respect to irregular 

maritime movements.  

 

16. In UNHCR’s view, any regional cooperation arrangement must: 

 

• be built on the shared ownership, commitment and active engagement of participating 

States and aim to build/strengthen State capacity based on the principle of mutual respect 

for the sovereignty of participating States; 
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• be based on principles of burden and responsibility sharing between States that share 

common concerns over irregular movements, while ensuring that such actions do not 

shift burdens or responsibilities or undermine existing international obligations; 

• be based on full respect for humanitarian and human rights principles, including those 

enshrined in the 1951 Refugee Convention and other international human rights 

instruments; 

• provide for the establishment of differentiated processes and procedures for various 

categories of people  that ensure effective and fair access to asylum for those with claims 

for international protection while providing efficient and timely outcomes to others, 

including return as appropriate;  

• address disparities in the standard of treatment for asylum-seekers and refugees and 

ensure  access to conditions of safety and dignity until a decision is made on their status 

and, in the case of those recognized as refugees, timely access to a durable solution;  

• respond to the criminal dimensions of people smuggling and trafficking without 

inadvertently penalizing or discriminating against the victims of criminal enterprises or 

compromising the protection responsibilities that are owed to persons engaged in onward 

maritime movements under the 1951 Refugee Convention and other international human 

rights instruments.  

 

17. Within a broader Regional Cooperation Framework, UNHCR acknowledges that there 

might be certain situations in which refugee status determination processing and the search for 

solutions takes place in a country other than the one in which an asylum-seeker originally applies 

for asylum. Under certain circumstances, UNHCR might be prepared to consider such 

arrangements at a bi-lateral or regional level provided that they meet the criteria set out at 

paragraphs 14 and 16 and incorporate fundamental protection safeguards (see further Part 3.6). 

 

18.  In this context, UNHCR would be deeply concerned by any policy which consisted of 

pushing boats of asylum-seekers back to sea.  Any such blanket approach would potentially place 

Australia in breach of its obligations under the Refugee Convention and other international law 

obligations
4
 and, as past experience has shown, would be operationally difficult and dangerous 

for all concerned.  

 

19. Experience also shows that ‘pushbacks’ undermine efforts to arrive at genuine regional 

cooperation as they tend to deflect rather than share the responsibilities associated with these 

issues. They can also be a counter-productive irritant to good inter-State relations on which the 

Regional Cooperation Framework is based and the long term success of the Regional Support 

Office depends.    

 

 

                                                 
4
 See, Hirsi Jamaa and Others v. Italy , Application no. 27765/09, Council of Europe: European Court of 

Human Rights, 23 February 2012, available at: http://www.unhcr.org/refworld/docid/4f4507942.html; UN 

High Commissioner for Refugees, Submission by the Office of the United Nations High Commissioner for 

Refugees in the Case of Hirsi and Others v. Italy, 29 March 2011, Application no. 27765/09, available at: 

http://www.unhcr.org/refworld/docid/4d92d2c22.html; UN High Commissioner for Refugees, UNHCR's 

oral intervention at the European Court of Human Rights - Hearing of the case Hirsi and Others v. Italy, 

22 June 2011, Application no. 27765/09, available at: 

http://www.unhcr.org/refworld/docid/4e0356d42.html; and UN Office of the High Commissioner for 

Human Rights, Hirsi et al. v. Italy: Intervener Brief filed on behalf of the United Nations High 

Commissioner for Human Rights, 5 May 2011, Application No 27765/09, available at: 

http://www.unhcr.org/refworld/docid/4f5f11a52.html .  
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2) Relevant international obligations 

 

20. The legal framework governing the treatment of asylum-seekers, refugees and other 

persons travelling by boat as part of onward or irregular movements up to and following 

disembarkation is contained in the international law of the sea, as well as international refugee 

and human rights law. Core principles include: 

 

• The duty to render assistance to those in distress at sea without discrimination.
5
 

• The obligation to ensure arrangements for distress communication and coordination.
6
 

• The duty to cooperate to ensure that shipmasters providing assistance for those in distress are 

released from their obligations and that survivors are disembarked from the assisting ship and 

delivered to a place of safety as soon as reasonably practicable.
7
 

• The principle of non-refoulement, which prohibits return to territories where an individual 

may be at risk of persecution, torture, inhuman and degrading treatment or other serious 

harm. The principle of non-refoulement also applies when a State acts extraterritorially.
8
 

• The obligation to treat rescued persons humanely in line with international human rights law.
9
 

• The duty to respect the sovereignty of other States.
10

  

• The underlying principle of international cooperation in the refugee regime stemming from 

the Charter of the United Nations and the 1951 Convention relating to the Status of 

Refugees.
11

 

                                                 
5
 Article 98 of the 1982 United Nations Convention on the Law of the Sea (UNCLOS), entered into 

force 16 November 1994; Chapter V, Regulation 33 1-1, SOLAS Convention; Chapter 2.1.10 SAR 

Convention. 

 
6
 Article 98(2), UNCLOS; Chapter V, Regulation 7, SOLAS Convention. 

 
7
 Regulation 33, 1-1, SOLAS Convention, as amended; Chapter 3.1.9, SAR Convention, as amended; 

IMO Resolution MSC.167(78), Annex 34, Guidelines on the Treatment of Persons Rescued at Sea, 

2004. 

 
8
 See especially, Article 33 of the 1951 Convention relating to the Status of Refugees, entered into 

force 22 April 1954 (1951 Convention); Articles 6 and 7 of the 1966 International Covenant on Civil 

and Political Rights, entered into force 23 March 1976 (ICCPR); Article 3 of the 1984 Convention 

against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, entered into force 26 

June 1987 (CAT). See also UNHCR, Advisory Opinion on the Extraterritorial Application of Non- 

Refoulement Obligations under the 1951 Convention relating to the Status of Refugees and its 1967 

Protocol, 26 January 2007, available at: http://www.unhcr.org/refworld/docid/45f17a1a4.html. 

 
9
 See generally, ICCPR, CAT and the 1966 International Covenant on Economic, Social and Cultural 

Rights, entered into force 3 January 1976 (ICESCR); Regulation 33.6, SOLAS Convention. 

 
10

 Article 2, Charter of the United Nations, entered into force 24 October 1945 (UN Charter). 

 
11

 Articles 55 and 56, UN Charter; Preamble, 1951 Convention. These instruments do not specify how 

international cooperation is to be implemented in practice, yet it has been recognized that international 

cooperation is both a principle and a methodology underlying State action in the refugee area: see Expert 

Meeting on International Cooperation to ShareBurdens and Responsibilities, Summary Conclusions, 

Amman, Jordan, June 2011, documents available at: http://www.unhcr.org/4ea0105f99.html. 
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3) Short, medium and long term approaches to assist in the development of an effective and 

sustainable approach to asylum-seekers  
 

3.1 Strengthen Refugee Status Determination (RSD) Processes in Australia 

 

21. UNHCR considers that any credible RSD system should be robust, fair, efficient, and 

have meaningful consequences. This means that identified refugees receive the full range of 

rights to which they are entitled under the Refugee Convention. It also means that people who are 

found not to be in need of refugee protection are returned home in safety and dignity. Both 

consequences are needed if the integrity and efficiency of the international protection system is to 

have real purpose. 

 

22. UNHCR has been concerned for some time about:   

 

(i)  the length of time taken to reach a final decision on refugee status in Australia;  

(ii)  the significant inconsistencies between decisions at first instance and on review; 

(iii) the lack of meaningful consequences for those found not to be in need of 

international protection;   

(iv) the treatment of those awaiting a decision, especially where that involves 

prolonged detention and the serious psychosocial and physical impact this has; 

and, 

(v)  the unsustainable situation of  (currently 54) persons held in indefinite detention 

having received adverse security assessments by the Australian Security and 

Intelligence Organisation (ASIO).    

 

23. UNHCR is also concerned that the combined effect of the first three factors is 

contributing to an erosion of public confidence in the asylum system in Australia and may, 

inadvertently, be serving as an added incentive for those seeking to come to Australia by boat.        

 

24. Some of these issues are being addressed.  UNHCR welcomed the Government’s 

decision in late 2011 to merge the refugee assessment procedures under the existing ‘offshore’ 

and ‘onshore’ systems into a single determination process.  It considers that this change should 

lead to greater consistency, administrative efficiency and credibility. UNHCR also welcomed the 

Government’s decision, taken at the same time, to release more asylum-seekers from immigration 

detention under the new Bridging Visa scheme. 

 

25. UNHCR also considers it could be worthwhile for the Australian Government to 

consider: (i) ways of triaging cases by nationality, including accelerated processing for manifestly 

well-founded / unfounded claims, provided that all necessary procedural safeguards are in place; 

and, (ii) to intensify efforts to achieve returns for those who are not in need of international 

protection, including through bilateral and international agreements. In all cases, human rights 

and refugee protection principles would need to be fully respected. 

 

3.2  Temporary Protection Visas 

 

26. In principle, UNHCR does not support measures that are punitive and deterrent in 

purpose and which tend to undermine rather than reinforce the legal protections to which refugees 

are entitled under the Refugee Convention.  
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27. With respect to calls for a reintroduction of temporary protection visas (TPVs) in 

Australia, it is UNHCR’s longstanding position that differentiated visa regimes for refugees based 

on their mode of arrival are undesirable in that they penalize refugees based on their mode of 

arrival.
12

  UNHCR welcomed the abolition of Australia’s TPV regime in 2008 because, in part, 

the previous system denied refugees family reunion and, unless the Minister allowed them to 

apply for permanent protection, required refugees to re-establish refugee status after three years.  

The requirement to re-establish refugee status perpetuated uncertainty for refugees who had 

already suffered enormous hardship, impeding their ability to restart their lives and prolonging 

the separation of families.  It is also widely believed they led to family members of TPV holders 

to seek family reunion by getting on boats and so, in practice, had the reverse effect to that 

intended.   
 

28. In UNHCR’s view, any reconsideration of TPVs, along the lines of previous policy 

positions, should be carefully considered and assessed in light of international refugee and human 

rights standards and the above-mentioned position.  

 

3.3. Review Resettlement to Australia 

 

29. UNHCR has been concerned by the frequent conflation in the Australian public debate of 

the asylum system and the global resettlement programme, to which Australia is a generous and 

active participant. This confusion has led to an erroneous assumption that ‘genuine’ refugees 

arrive in an orderly, invited and managed way through a resettlement programme and asylum-

seekers who arrive by boat are, in some way, undermining the humanitarian system by, as 

frequently described, ‘queue-jumping’ ahead of more deserving people in the resettlement 

system.  In UNHCR’s view, this misperception has served to erode public understanding of, and 

support for, the asylum system to which Australia is committed.  

 

30. It must be recalled that the international system of asylum (on which the Refugee 

Convention is based) usually involves the spontaneous arrival of people at the border of a State 

seeking access to the territory and a refugee status determination process. In reality, refugee 

displacement tends to be disorganized and chaotic, where desperate people have to resort to 

irregular means to escape from the harm they fear. On the other hand, resettlement is a quite 

separate and managed process through which States commit, on a voluntary basis, to receive 

through an orderly programme, a pre-determined number of selected refugees who are in need of 

protection through resettlement.       

 

31. The global resettlement programme, under which resettlement countries provide places 

for refugees in acute need of international protection on a discretionary basis, provides a critical 

contribution to international refugee protection, but will only ever be able to provide a solution 

for a small percentage of the world’s refugees.   

 

32. Australia's current commitment to 13,750 refugees and others in humanitarian need under 

its Humanitarian Program, with 6,000 allocated to UNHCR-referred refugees is very welcome as 

an important tool of international protection and a means by which durable solutions can be 

secured for refugees who are not otherwise able to access protection.    

 

33. In this context, UNHCR is mindful of the impact that increasing numbers of asylum-

seekers in Australia are having on the Special Humanitarian Program, and the consequent reduced 
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access that settled communities in Australia have to family reunion.  One step towards addressing 

this challenge would be to discontinue the linkage between the 'offshore' and 'onshore' 

components of the Humanitarian Program. 

 

34. UNHCR would welcome an increased commitment to resettlement, though this should 

not be at the expense of maintaining an asylum channel for those asylum-seekers who arrive 

spontaneously in Australia, whether by boat or by air. 

 

35. Any increase in resettlement would need to be very carefully managed to ensure 

maintenance of the global balance in the resettlement intake and primacy of protection needs in 

allocating spaces.  Any increase of resettlement from South-east Asia would need to be carefully 

balanced by resettlement from other parts of the world where refugees are in acute need of 

resettlement and should actively involve other resettlement States to ensure genuine responsibility 

sharing, and managed in such a manner that the situation of asylum-seekers in the region is not 

negatively affected by such increased intake.     

 

36. Care must also be taken to ensure that increased resettlement does not, in itself, create 

further ‘pull factors’ towards countries in South-east Asia and that other durable solutions, such 

as local integration or parallel migration schemes, are also explored in appropriate cases.  

 

 

3.4 Strengthen “Protection Space” in South-east Asia 

 

37. With some notable exceptions, States’ approaches to refugee protection in the region are 

mostly ad hoc and based upon political, security and broader immigration considerations of each 

State. In a number of countries, asylum-seekers and refugees are considered to be illegal 

immigrants with the consequence that they are not formally recognized and thus do not have 

access to basic rights and public services, are at risk of arrest and detention, and can only benefit 

from limited material support provided by UNHCR and other actors. Without access to adequate 

assistance or lawful opportunities to become self-reliant, most asylum-seekers or refugees live in 

abject poverty and, if employed, are engaged in performing 3-D jobs (dirty, dangerous and 

difficult) in the grey economy with limited, if any, access to  rights or social protection 

safeguards.   

 

38. Access to durable solutions is limited. Local integration is not formally recognized as a 

durable solution in most countries in the region. Some returns take place on an ad hoc basis and 

at times under duress in the case of asylum-seekers and refugees held in detention for prolonged 

periods.  Resettlement of refugees from South east Asia countries must be very carefully 

managed as it can never be the primary durable solution for more than a small percentage of the 

total numbers of refugees in the region.  The degree of access to resettlement is contingent upon a 

number of factors such as: a) the size of the resettlement quota allocated to each country 

including the composition of any such quota; b) the ratio between allocated resettlement places to 

the size of refugee population; c) the timeframe for resettlement to take place; and, d) concerns 

about the impact of resettlement on onward movements to and from the country of asylum, and 

responses to such concerns, including the risk that over-weighted resettlement programs might be 

a ‘pull factor’ into the region – a risk that a number of states are keenly anxious to avoid.  

 

39. In the absence of greater participation by States in processing asylum-seekers and 

supporting refugees in South-east Asia, UNHCR is currently, de facto, the main protection actor 

in most countries asylum-seekers and refugees might transit before boarding boats on the way to 

Australia. It is responsible for registration, documentation, RSD and the search for solutions. In 
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some countries, the Office is also the main source of welfare support for asylum-seekers and 

refugees.   

 

40. UNHCR’s operations in the region have played and continue to play a significant role in 

providing a basic protection safety net for persons in need of international protection. In the 

absence of an appropriate institutional framework that provides for a rights-based approach, State 

responsibility and predictable partnerships, the effect of the Office’s activities on maintaining or 

expanding protection space in countries people transit through might best be described as limited 

in scope and palliative in nature.  

41. Experience shows that counter-criminality efforts by States in the region will not, of 

themselves, resolve the problems they face. Clearly, human insecurity and the lack of any 

reasonable solutions are the key drivers of onward movement towards Australia and other places 

where solutions are more readily available.  Therefore, any comprehensive approaches to address 

the situation of asylum-seekers and refugees moving into and through the region must address, 

inter alia, these two drivers. If people can be helped to be safer and more secure where they 

currently reside, and have some reasonable prospect of a sustainable solution to their situation, 

then some or all of the incentive to join dangerous and exploitative maritime ventures, will be 

reduced.  

42. For this reason, one of UNHCR’s primary objectives in South-east Asia is to strengthen 

its practical cooperation with States under the Regional Cooperation Framework, and to 

encourage Governments to be more actively involved, alongside UNHCR, in the registration and 

management of asylum-seekers and refugees in their territories. Australia’s support for this 

objective is essential to UNHCR’s work.   

43. UNHCR considers that any strengthening of the Office’s operations through additional 

financial support could make a tangible and substantial difference to the range and quality of 

services provided and, by extension, to the lives of those asylum-seekers and refugees benefiting 

from enhanced support.  UNHCR’s 2012-13 Global Appeal provides a summary of needs, 

strategies and financial requirements that can serve as the framework for considering options for 

further supporting UNHCR’s work.
13

 

44. An immediate priority would, inter alia, be to strengthen UNHCR capacity for 

registration and RSD while advocating for an increase in the participation of resettlement 

countries from outside the region in resettlement activities.  Another priority would be to improve 

living conditions for asylum-seekers during the asylum determination procedure and for refugees 

until a durable solution is found.  A third would be to work with Governments in the region to 

develop more predictable and harmonized protection arrangements. 

45. Practical programmes should be developed to ensure that asylum-seekers and refugees 

are able to be self sufficient through access to the market, improve their education, and access to 

health services and housing.  

46. Under the RCF, and over time using the RSO, a number of scoping studies and 

assessments could identify areas where enhanced social services support for refugees, especially 

for vulnerable cases such as unaccompanied or separated children, would improve their general 

sense of human security and stability.   

                                                 
13

 UNHCR, Global Appeal 2012-13 (http://www.unhcr.org/ga12/index.xml). 
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47. At present, there is little civil society involvement in the delivery of support to refugees 

and there is a need to improve both the degree and quality of NGO involvement and to create 

stronger links of trust and cooperation between civil society and Governments on these issues.    

48. In parallel, in order to address the root causes of onward movements and associated push 

and pull factors, increases in financial support for UNHCR will need to be coupled with a 

concerted effort to build State ownership and national capacity for refugee protection.  

 

49. This could involve: 

 

(a) the development of standardized profiling, registration and referral procedures for 

different categories of persons throughout the South-east Asia region; 

(b) strategies towards wider ratification of the Refugee Convention and other complementary 

international human rights instruments, and their implementation; 

(c) the development of predictable and harmonized arrangements on a national or regional 

basis without undermining existing international obligations;  

(d) the establishment /strengthening of national asylum systems that provide for fair and 

efficient procedures to determine who is in need of international protection; 

(e) access to public services that provide for living conditions in safety and dignity until a 

final decision on an asylum claim is made; 

(f) timely access to durable solutions for refugees and to appropriate outcomes to other 

persons moving irregularly; 

(g) strengthened capacity and engagement by civil society in the provision of community and 

social services support to asylum-seekers and refugees.  

50. To this end, UNHCR recalls that in its Discussion Paper on a Regional Cooperative 

Approach to address refugees, asylum-seekers and irregular movement (see Attachment C) 

endorsed by the Workshop on Regional Cooperation and Irregular Migration in Manila on 22 and 

23 November 2010, UNHCR identified three broad areas for engagement and cooperation under 

the RCF (the so-called ‘regional support functions’): processing and case management; 

resettlement and burden sharing; and, return to countries of origin. 

 

51. Under processing and case management, support could be provided to interested States 

for the development of in-country processing and case management with a view to greater 

harmonization.  Activities would include information sharing, capacity building, development of 

harmonized processes and procedures, and the pooling together of resources (interpreters and 

country-of-origin information).  

 

52. Under resettlement and burden sharing, operational support could be provided for the 

resettlement of targeted, pre-defined groups of refugees possibly through a regional processing 

centre(s) for a limited number of refugees.  Information, advice and necessary technical support 

could also be provided for the effective processing and management of certain cases requiring 

resettlement under a Regional Cooperation Framework. 

 

53. Under return to countries of origin, operational support could be provided for the return 

of rejected asylum-seekers and others who are not in need of international protection to their 

countries of origin.  
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3.5 Address Irregular Maritime Movements 

 

54. There are many aspects of irregular maritime movements which clearly require closer 

cooperation on the part of States, including with regard to:  (i) maritime interception operations; 

(ii) distress and rescue at sea; and, (iii) irregular sea arrivals.  The ‘Oceanic Viking’ incident 

provides a number of important lessons in this regard, and a good example of the need to clarify 

roles and responsibilities in a more predictable, and mutually agreed basis prior to the arrival of 

boats.   

 

55. UNHCR is spearheading the organization of an expert regional roundtable to take place 

in advance of the 10
th
 Anniversary Bali Process meeting in October-November 2012 which will 

aim to promote a common understanding of conceptual issues on irregular movements by sea.  As 

part of the discussions, it is expected that consideration will be given to how the conclusions from 

a Global Expert Meeting on rescue at sea held in Djibouti in November 2011 could be 

operationalized in the Asia-Pacific context (see Attachment D).     

 

56. UNHCR will encourage Australia and other integrated Bali States to consider elevating 

the issue to a higher political level of endorsement that will ensure that officials are given 

guidance and directions on how these areas can be further ‘operationalised’.  The main purpose 

would be to build regional consensus that this is a serious humanitarian and security issue that 

States need to address collaboratively and comprehensively. 

 

57. For UNHCR, a key ‘priority’ is to support  practical approaches to irregular maritime 

movements that are adapted to specific regional circumstances, build upon areas of common 

interest to a number of States and contribute to strengthening protection space through inter-State 

cooperation and dialogue in the region.  Such arrangements will need to: 

 

• be protection sensitive and respect the principle of non-refoulement; 

• preserve the integrity and effectiveness of maritime search and rescue; 

• provide for effective disembarkation procedures following rescue at sea/interception 

operations where there is ambiguity about which State is responsible; 

• provide for standardized procedures for identification, registration, documentation and 

referral to different procedures based on an assessment of needs and vulnerabilities and in 

accordance with the 1951 Refugee Convention and other international human rights 

instruments; 

• provide for timely and effective solutions to those in need of international protection, and 

irregular maritime arrivals who are not in need of international protection including those 

who cannot return to their country of origin. 

 

58. UNHCR considers that, under certain circumstances, some States of disembarkation 

and/or processing may require support to ensure that the immediate needs of persons travelling 

irregularly by sea are met in terms of care and assistance, refugee determination and other 

procedures and finding appropriate outcomes.  

 

 

3.6 UNHCR’s Position on Regional Processing 

 

59. UNHCR’s views on the proposed Australia-Malaysia Transfer Arrangement were clearly 

set out in UNHCR’s Aide Memoire of July 2011 (see Attachment E).   
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60. Should Australia consider this or other similar proposals in the future, UNHCR would 

assess their legal and operational viability as and when their details are clear.  In particular, 

UNHCR would need to consider how any proposed arrangements incorporated the range of 

fundamental protection safeguards which were put forward by the Office in connection with the 

Australia-Malaysia Transfer Arrangement.   

61. UNHCR would need to see that fundamental protection safeguards were effectively 

included both in the terms of any formal arrangements and were, in fact, capable of being 

implemented in practice. Effective monitoring and supervision of any arrangements would need 

to be in place to ensure their integrity.  

62. Fundamental protection safeguards would include:    

• respect for the right to asylum and the principle of non-refoulement, including a 

prospective risk assessment; 

• right to remain lawfully in the territory for asylum-seekers until such time when a final 

decision is made on an asylum claim; 

• protection against arbitrary or prolonged detention; 

• respect for the principle of family unity and best interests of the child; 

• access to an adequate standard of living and self-sufficiency (e.g. access to  market, 

adequate accommodation, education etc); 

• appropriate treatment for vulnerable individuals with special procedures and in particular 

arrangements for unaccompanied and separated children; and, 

• durable solutions for refugees within a reasonable period. 

 

63. The integrity and viability of any such arrangements would depend on how far they 

incorporate these guarantees formally into the arrangements and also, whether they can be 

effectively implemented in practice. Whether or not UNHCR would be prepared to play any 

practical role in the implementation of such arrangements would depend on the circumstances 

and how far they were compatible with the object and spirit of the Regional Cooperation 

Framework and international protection principles.         

64. UNHCR considered the Pacific ‘Solution’ or ‘Strategy’ implemented by Australia in the 

early 2000s as problematical, both as a matter of principle, and in it is practical implementation 

for refugees and asylum-seekers affected.  Without wishing to pre-judge any proposals for future 

engagement with Pacific Island States, UNHCR notes that, in the past, the processing 

arrangements in the Pacific did not contain the necessary ingredients of genuine regional 

cooperation and protection that now underpin the Regional Cooperation Framework.  Rather, the 

facilities on Manus Island (PNG) and Nauru were 'off shore processing' centres run by and for 

Australia for its own purposes but in the territory of two Pacific Island territories.   

 

65.     The arrangements did not build long-term capacity for the region and were not based on 

genuine responsibility sharing and burden sharing between States with common concerns about 

irregular migration, particularly maritime movements.  They also led to particular hardships for 

those processed on those islands.  If such arrangements were replicated, they would not fit with 

UNHCR’s understanding of the Regional Cooperation Framework’s objectives and spirit.  
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Conclusion 

66. UNHCR believes that the remit of the Expert Panel provides a very useful opportunity for 

many diverse stakeholders to reassess Australia’s current approach to refugee and asylum issues 

not only domestically but also in the region.  

67. Clearly, there are no short term or ‘quick fix’ domestic solutions to what are complex, 

multidimensional and global and regional challenges. Nonetheless, UNHCR is convinced that the 

only way forward is through comprehensive and genuine engagement of cooperation with other 

States in the region through the Regional Cooperation Framework.  

68. For its part, UNHCR is prepared to work closely with States to identify and implement 

practical cooperation arrangements that address common concerns about maritime movements of 

asylum-seekers and refugees. provided the protection of such persons is placed centrally in any 

such responses. 

 

 

UNHCR Regional Representation 

Canberra, 27 July 2012 
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Attachment A 

 

UNHCR’s Standing to Comment 

 

1. Australia is a Contracting State to the 1951 Convention relating to the Status of Refugees 

and the 1967 Protocol relating to the Status of Refugees (collectively, “the 1951 Refugee 

Convention”).
1
   

 

2. UNHCR has the duty of supervising the application of the 1951 Refugee Convention 

pursuant to the preamble and articles 35 and 36 of the 1951 Convention, articles II and IIII 

of the 1967 Protocol, and the 1950 Statute of the Office of the United Nations High 

Commissioner for Refugees (“the UNHCR Statute”).
2
  These instruments call for 

cooperation between Governments and UNHCR in dealing with refugee problems, 

including in respect of laws and regulations which they may adopt. 

 

3. The Office’s supervisory role is complemented by the conclusions reached by consensus by 

UNHCR’s Executive Committee (‘ExCom’).
3
  Although not binding, ExCom Conclusions 

constitute expressions of opinion which are broadly representative of the views of the 

international community.  Australia plays an active role in the work of ExCom. 

 

4. UNHCR’s Handbook on Procedures and Criteria for Determining Refugee Status under 

the 1951 Convention and the 1967 Protocol relating to the Status of Refugees (“the 

Handbook”)
4
 provides guidance to government officials concerned with the determination 

of refugee status in the various Contracting States.  UNHCR also issues legal positions on 

specific questions of international refugee law.  The Handbook and the Guidelines are 

intended to guide government officials, judges, practitioners, as well as UNHCR staff. 

 

5. More generally, UNHCR’s Thematic Guidelines are developed by drawing on the 1951 

Refugee Convention, ExCom Conclusions, and general human rights treaties, including the 

1966 International Covenant on Civil and Political Rights (1966 ICCPR), the 1984 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (1984 CAT) and the 1989 Convention on the Rights of the Child (1989 CRC). 

 

                                                
1 The term ‘1951 Refugee Convention’ is used to refer to the Convention relating to the Status of Refugees, opened for signature 28 

July 1951,  189 UNTS 137 (entered into force 22 April 1954), as applied in accordance with the Protocol Relating to the Status of 

Refugees, opened for signature on 31 January 1967, 606 UNTS 267 (entered into force 4 October 1967). 
2 UN General Assembly, Resolution 428 (V) of 14 December 1950. 
3 ExCom Members are elected by the United Nations Economic and Social Council (ECOSOC) on the basis of their (a) demonstrated 

interest in and devotion to the solution of refugee problems; (b) widest possible geographical representation; and, (c) membership of 

the United Nations or its specialized agencies. 
4 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol 

relating to the Status of Refugees, HCR/1P/4/ENG/REV.3 (December 2011). 
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Attachment B 

 

 

Information Note  

Mixed Maritime Movements
1
 in the Asia-Pacific Region 

 

1. Introduction 

 
• There is an increased interest amongst the Asia-Pacific States in a regional approach to address 

irregular migration in the context of the Bali Process. The Regional Cooperation Framework 

endorsed by the Bali Process in March 2011 envisages inter alia improved information sharing 

between States on this issue. 

• The present Note summarizes most recent developments and trends in terms of the number and 

profile of persons travelling irregularly by sea along the two main migration routes to Malaysia 

and Australia in the Asia-Pacific region. It covers developments through March 2012 and is 

based on information collected by UNHCR or reported in media and other sources. Maps and 

available statistical data are included as annexes to the Note. 

• The Note aims to contribute to improved understanding of mixed maritime movements until a 

mechanism is put in place in the region that enables States and international organizations 

including UNHCR to draw consistent region-wide analyses of trends and developments and 

allows for the consideration of related legal, policy and practical implications. 

 

2. The current situation 

 

• Mixed maritime movements, including by asylum-seekers and refugees, have been on the rise in 

the Asia-Pacific region since 2008. Actual figures are not systematically available through 

official sources except in the case of boat arrivals to Australia (see Annexes 4 and 5). While, 

there is no “boat crisis” at the scale that led to the establishment of a Comprehensive Plan of 

Action for the Indochinese Refugees in 1989, the human cost of the current situation remains 

considerable as illustrated by recent maritime incidents (see Annex 7). 

• Two main maritime routes are in use by persons travelling as part of mixed maritime 

movements in the Asia-Pacific region (see Annex 1). The first, with the starting point in 

Myanmar and Bangladesh, is used predominantly by Muslims from the Northern Rakhine State 

of Myanmar, and by few Bangladeshi citizens intending to reach Malaysia directly or by 

transiting through Thailand (hereafter referred to as the Malaysia route). The second, with the 

starting point in Thailand or Malaysia, is used by persons from a range of different ethnic and 

national backgrounds, intending to reach Australia and in some cases other industrialised 

countries in the Pacific Basin, such as Canada and New Zealand, either directly or by transiting 

through Indonesia (hereafter referred to as the Pacific route).  

• With reference to the Malaysia route, media reports, quoting Thai government sources, note 

that in the period from November 2011 to March 2012, 2,522 Muslims from Northern Rakhine 

State arrived irregularly by sea in Thailand.
2
 This is considerably higher than the number of 

persons arriving irregularly by sea in the period from 2009-2011 (see Annex 2). In Malaysia, 

                                                
1

 ‘Mixed movement’ is defined as a movement in which a number of people are travelling together, generally in an 

irregular manner, using the same routes and means of transport, but for different reasons. Persons travelling as part of 

mixed movements have varying needs and may include asylum-seekers, refugees, stateless persons, trafficked persons, 

unaccompanied/separated children, and migrants in an irregular situation. See UNHCR’s 10 Point Plan in Action, 

UNHCR, December 2010, available at: http://www.unhcr.org/refworld/docid/4d9430ea2.html , 
2 Phuket Gazette Special Report issue on 26 March 2012  available online at 

http://www.phuketgazette.net/news/detail.asp?fromsearch=yes&Id=12722 
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while one boat arrival was reported during 2009-2010, between October 2011 and January 2012 

six boats reportedly arrived in the islands of Penang and Lankawi. 

• With reference to the Pacific route, a decrease was noted in the number of persons arriving 

irregularly by sea to Australia during 2011.  This is likely to be reversed in 2012 based on an 

analysis of monthly arrival trends since October 2011 (see Annex 6). 

• Persons travelling irregularly by seat are likely to be subject to detention for prolonged periods 

of time upon arrival in a country of transit or final destination. In some countries, those in need 

of international protection might not be given an effective opportunity to seek asylum or to 

access UNHCR.  

• Commendable efforts are being taken by states throughout the region to intervene in incidents 

involving the rescue of persons in distress at sea. Many lives have been saved as a result. There 

have been some incidents on the basis of which national policies and responses have been 

publicly criticized when people have not been rescued in time, have been pushed back from the 

borders/shore of intercepting states or have been caught in disputes regarding disembarkation.   

• Mixed maritime movements have had an impact on the quality of refugee protection in some 

countries in the region due to perceived challenges to national sovereignty and good-neighbour 

relations leading to greater restrictiveness towards asylum-seekers and refugees. 

• States and UNHCR face a number of challenges in ensuring that responses to mixed maritime 

movements are protection sensitive and take into account the needs of asylum seekers, refugees 

and stateless persons.  

o Due to their clandestine nature and reliance on smuggling networks operating in the 

region, irregular maritime departures as well as arrivals are often unreported. 

o UNHCR advocates for harmonisation of Government responses to mixed maritime 

movements across the region including with respect to profiling, registration, referral 

RSD, reception and access to durable solutions for persons of concern to UNHCR. In the 

absence of harmonised approaches it remains difficult for governments, UNHCR and 

other international organisations such as IOM to work together in a predictable manner 

to respond effectively to mixed maritime movements.  

• In line with the Regional Cooperation Framework endorsed by the Bali Process as a way to 

address irregular migration including by sea, UNHCR advocates for improved coordination and 

burden and responsibility-sharing among States in the region in partnership with all relevant 

international organizations. To facilitate this process, UNHCR has proposed the organization of 

a Regional Roundtable on Irregular Movements by Sea in the Asia-Pacific region, to bring 

together all relevant stakeholders to discuss the development of concrete and practical 

mechanisms of coordination and partnership to effectively respond to these movements. The 

Terms of Reference for this Roundtable are attached as Annex 8 of this Note. 

April 2012 

UNHCR 
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Annex 1: Map of the main Mixed Maritime Movement routes in the Asia-Pacific region, UNHCR, April 2012  
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Annex 2: Irregular Maritime Arrivals by country 

 
The following provides an overview of irregular maritime arrivals for the period from 2008 to 2011. Information pertaining to the first quarter of 2012 

is also included when available.  Information is based on desk research of publicly available media sources for the reporting period and is not 

exhaustive, nor independently verified by UNHCR.  Given disparities in data sources, data collection methodologies and reporting formats, the table 

below should be read as an indication of trends only.  

 
 2008 2009 2010 2011 Jan-March 2012 Main countries of origin 

Australia –No. of 

persons  

161 2,726 6,535 4,465 n/a
3
 

Australia –No. of boats 7 60 134 69 n/a 

Afghans, Iranians, Sri Lankan, Iraqis, stateless 

(presumed to include Muslims from NRS, 

Myanmar) 

India – No. of persons 168 283 0 85 0 

India – No. of boats 1 3 0 1 0 

Muslims from NRS, Myanmar and Bangladesh 

Indonesia – No. of 

persons 

207 1,503 2,521 2,483 56 

Indonesia – No. 

interceptions (not 

necessarily  boats) 

27 137 150 159 1 

Afghans, Iranians, Muslims from NRS, Myanmar,  

Iraqis, others  

Malaysia - No. of 

persons 

n/a n/a 116 306 62 

Malaysia - No. of boats n/a n/a 2 4 1 

Muslims from NRS, Myanmar 

Sri Lanka - No. of 

persons 

57 0 0 0 0 

Sri Lanka - No. of boats 1 0 0 0 0 

Muslims from NRS, Myanmar  

Timor Leste - No. of 

persons 

0 0 0 0 26 

Timor Leste - No. of 

boats 

0 0 0 0 1 

Muslims from NRS, Myanmar  

Thailand  4,886  

 

1,477 93 351 n/a 

Thailand - No. of boats n/a n/a n/a n/a n/a 

Muslims from NRS, Myanmar 

TOTAL IMAs (persons) 

5,518 6,199 9,575 7,923 
 

146 

 

                                                
3 Information not available at the time of writing 



 5

 

 

Annex 3: Irregular Maritime Departures by country 

 

The following provides an overview of irregular maritime departures for the period from 2008 to 2011. Information pertaining to the first quarter of 

2012 is also included when available.  Information is based on desk research of publicly available media sources for the reporting period and is not 

exhaustive, nor independently verified by UNHCR.  Given disparities in data sources, data collection methodologies and reporting formats, the table 

below should be read as an indication of trends only.  

 
 2008 2009

4
 2010 2011 January 2012 Main countries of origin of passengers  

Bangladesh - No of persons  n/a 125 460 4,011 170 

Bangladesh - No of boats  

n/a 

2 8 49 1 

Muslims from NRS, Myanmar, Bangladeshis 

Malaysia - No of persons n/a n/a n/a n/a 29 

Malaysia - No of boats n/a n/a n/a n/a 1 

Afghans, Iraqi Pakistanis (with reference to one boat 

only) 

Myanmar northern Rakhine 

State 
5
 

n/a n/a n/a n/a n/a Myanmar Muslims from NRS 

Sri Lanka – No of persons n/a 309 637 95 n/a 

Sri Lanka – No of boats n/a 7 6 1 n/a 

Sri Lankans 

Thailand – No of persons  n/a 76 422 0 n/a 

Thailand – No of boats n/a 1 1 0 n/a 

Sri Lankans 

(destination to Canada) 

TOTAL n/a 510 1,519 4,106 199  

 

 

 

 

 

                                                
4
 It is informally reported that around 1,200 individuals departed from Bangladesh in the late 2008-early 2009 period. 

 
5 Exact figures are not available. It is informally reported that 2,662 individuals are known to have departed Myanmar NRS in 2011 although not all departures would have eventually resulted in boat 

movements towards Malaysia or elsewhere.  
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Annex 4:  Irregular Maritime Arrivals in Australia by nationality (2008-2011) 

 

Country of Origin 2008 2009 2010 2011 TOTAL     

Afghanistan 118 1,409 2,964 1,603 6,094 

Iran  72 1,156 1,581 2,809 

Sri Lanka 16 736 536 211 1,499 

Iraq 19 164 579 326 1,088 

Stateless - - - 379 379 

Pakistan - - 35 188 223 

Kurdish - 178 - - 178 

Myanmar - 33 56 76 165 

Vietnam - - - 101 101 

Indonesia - 62 - - 62 

Palestine - - 17 49 66 

Syria - - - 33 33 

Vietnam - - 31 - 31 

Kuwait - - 18 - 18 

Others 8  72 1,143  18  1,241 

TOTAL 161 2726 6,535 4,465 13,987 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 7

Irregular Maritime Arrivals (Persons) 

2008, 2009, 2010 & 2011

0

100

200

300

400

500

600

700

800

900

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

2008

2009

2010

2011

Annex 5: Boat arrivals in Australia by year (1989 to 2011)
6
    Annex 6: Boat arrivals in Australia by month (2008-2011) 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
6 Source: Parliament of Australia Web Site, http://www.aph.gov.au/library/pubs/BN/sp/BoatArrivals.htm  
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Annex 7: Selected examples of maritime incidents on the Malaysia and Australian routes involving rescue at sea or loss of life at sea 

 

Information is based on desk research of publicly available media sources for the reporting period and is not exhaustive, nor independently verified by 

UNHCR. 
 

Approx Date 

of Incident 

Incident/ 

Vessel’s Place of 

Departure 

Presumed/ 

Declared 

Destination 

Type of Incident 

(interception/rescue at 

sea/vessel sunk/ other 

Location of 

Incident 

Passengers 

(nationality, sex, 

age) 

Outcome 

(persons disembarking/ 

missing/death at sea 

23 November 

2011 

Southern 

Maungdaw and 

Shaporidip  

(Myanmar and 

Bangladesh ) 

Malaysia  Two overcrowded boats 

started leaking and sunk 

Off  the 

Bangladeshi / 

Myanmar coast 

close to 

Shaporidip  

270 Muslims 

from NRS. All 

males. 

200 passengers embarked in a first boat in south 

Maungdaw followed by additional 70 passengers in 

Shaporidip. Shortly after the embarkation of the second 

group, the boat started leaking. Passengers tried to swim 

towards another boat in the vicinity also carrying 

passengers from Shaporidip. With many people trying to 

board, the second vessel was destabilized and sank. 23 

bodies were found along the Maungdaw coast while an 

estimated 50 to 60 people remain missing.  

14 December 

2011 

Chakaria and 

Shaporidip 

(Bangladesh )  

Malaysia  Overcrowded boat 

started leaking then 

capsized and sunk  

Off the 

Bangladeshi 

coast close to 

Shaporidip 

170 Muslims 

from NRS. All 

males. 

According to media reports, the boat was overcrowded 

and therefore capsized. Fishing boats rescued many 

passengers; 25 are still missing. No bodies have been 

found. 

9 January 

2012 

Bangladeshi coat 

and South 

Maungdaw 

(Myanmar)  

Malaysia  Overcrowded boat 

starting leaking then 

capsized and sunk 

Off the 

Myanmar  

coast close to 

South 

Maungdaw  

Between 170 and 

200 Muslims 

from NRS. All 

males. 

Several groups of passengers embarked on the boat along 

the Bangladeshi coast and in South Maungdaw. Shortly 

after it sailed, it started leaking, capsized and sank 

quickly. A Burmese cargo boat rescued 33 passengers 

and brought them to Teknaf where they were arrested. 

Four bodies were found in Shaporidip, a few more in 

South Maungdaw and fishermen also spotted some 

floating at sea. It is estimated that around 120 people 

perished. 

31 January 

2012 

Myanmar Malaysia  Boat lost at sea. It then 

run out of fuel and was 

finally rescued after 13 

days. 

Off the coast of 

Aceh, 

Indonesia 

39 men and 17 

children, all 

Muslims from 

NRS. All males.  

Rescued by the Indonesian authorities. 

 

5 December 

2010 

Indonesia (?) Australia Boat ran  into rocks, 

started leaking and sank 

Near Christmas 

Island 

Estimated 90 

people: Iranians 

Iraqis and Kurds. 

42 were rescued, 30 bodies were recovered and 18 

persons remain missing, presumed dead. 

17 December 

2011 

Indonesia  Australia  Boat capsized Off the coast of 

Java, Indonesia 

Estimated 250 Boat capsized in rough seas resulting in the loss of 

estimated 200 lives. There were only 47 survivors. 

1 February 

2012 

Malaysia Australia 

(via 

Indonesia?) 

Boat capsized in rough 

seas 

Off the cost of 

Malaysia 

29 men, Afghan, 

Iraqi, Pakistan 

Twelve men were rescued, eight men drowned and nine 

remain missing. 
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Annex 8: Terms of Reference, Regional Roundtable on Irregular Movements by Sea in the Asia-

Pacific Region 

 
 

Regional Roundtable 

on 

Irregular Movements by Sea in the Asia-Pacific Region 

 

TERMS OF REFERENCE 

 

Background 

 

1. The phenomenon of people taking to the seas in search of safety, refugee protection or better 

economic conditions is not new in the Asia-Pacific region.  In response to the arrival of thousands of 

Vietnamese in South East and East Asian countries, the Comprehensive Plan of Action for the 

Indochinese Refugees was established in 1989 to provide the regional framework for resolving what 

described at the time as a “boat crisis”.   

 

2. Irregular maritime movements still remain a reality in the region albeit not at the scale witnessed 

during the Vietnamese exodus in the 1980s and early 1990s. A highly mobile, often young 

population of refugees and migrants from Afghanistan, Myanmar, Sri Lanka and more recently Iran 

and Iraq is taking to the seas heading for middle-income countries such as Thailand and Malaysia or 

through Indonesia to Australia, in search of better standards of protection or employment 

opportunities.  

 

3. Consistent statistical information is not always available. Some 940 individuals reportedly departed 

on boats from Bangladesh and Myanmar during the 2010-11 “sailing season”. An estimate of 4,000 

persons were reported to have followed similar routes during the 2011-12 “sailing season” that 

started early in September 2011. In Indonesia, in 2010, 3,275 people arriving irregularly by boat 

were recorded with the main countries of origin being Afghanistan, Iraq and Sri Lanka. As for 

Australia, a total of 6,879 individuals were reported to have irregularly arrived by boat to Australia 

in 2010. In 2011, while the number of boat arrivals remained relatively low until September 2011, it 

peaked considerably during the last three months of the year with arrivals of around 1,000 persons 

per month.  

 

4. The irregular movement of refugees, asylum seekers and migrants by sea creates particular 

difficulties for States. It can challenge the principles of national sovereignty and good neighboring 

relations. It can also raise humanitarian concerns for the individuals concerned whose lives or 

physical integrity might be at risk as a result of travelling on unseaworthy vessels, failure of 

traditional search and rescue operations or due to interception and push back policies. It can further 

fuel public disquiet and controversy when people in distress at sea are not rescued, not rescued in 

time, are pushed back away from the borders of intercepting states or are caught in disputes 

regarding disembarkation.  For State responses to be effective, better coordination at different levels 

is required with respect to search and rescue operations, border management and control and refugee 

protection.  

 

5. In a  Discussion Paper on Regional Cooperative Approach to address Refugees, Asylum Seekers and 

Irregular Movement (November 2010), UNHCR inter alia proposed the development of co-operative 

arrangements for identifying solutions/outcomes for people moving irregularly by sea. Such 

arrangements would contribute to combating human smuggling and trafficking by sea and preserving 

the integrity and effectiveness of maritime search and rescue services (SAR). They would also 

enable the development of coherent and predictable responses with respect to disembarkation, 
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reception, registration, processing and identification of outcomes for persons traveling irregularly by 

boat. The Discussion Paper was endorsed by the Fourth Bali Regional Ministerial Conference as a 

“useful foundation” for operationalizing the Regional Cooperation Framework adopted at that 

meeting.  

 

6. The Fifth Meeting of Bali Process Ad Hoc Group Senior Officials, held in Sydney, Australia on 12 

October 2012 welcomed a recommendation made in the Bali Process Steering Group Note on the 

Operationalization of the Regional Cooperation Framework in the Asia-Pacific Region (September 

2011) for the organization of a regional roundtable on irregular movements by sea in close 

cooperation with UNHCR and IOM. This would aim to promote “a common understanding of 

conceptual issues on irregular movements by sea with a view to informing the development of 

bilateral or multilateral arrangements among interested States.” 

 

7. In November 2011, the Government of Djibouti co-hosted with UNHCR an Expert Meeting on 

Refugees and Asylum-Seekers in Distress at Sea. The purpose of the meeting was to explore how 

responses to rescue at sea situations involving refugees and asylum-seekers could be improved 

through practical cooperation to share burdens and responsibilities. The meeting considered three 

proposals by UNHCR for the development of operational tools to enhance cooperative responses to 

rescue at sea situations involving refugees and asylum-seekers including: (I) a Model Framework for 

Cooperation; (II) Standard Operating Procedures for Shipmasters; and (III) Mobile Protection 

Response Teams. 

 

Objectives of the Regional Roundtable 

 

It is proposed that the Regional Roundtable seeks to: 

 

• Review the international legal framework and standards applicable to situations of irregular 

migration by sea  as relevant to the Asia-Pacific region; 

• Identify key challenges with a possible focus on: 

o Distress at sea and rescue at sea operations; 

o Maritime interception operations; 

o Irregular sea arrivals at the territory of a State. 

• Review the Summary Conclusions of the UNHCR Global Expert Meeting on Refugees and Asylum-

Seekers in Distress at Sea – How best to respond? and consider how these could be adapted to the 

specific realities and challenges facing the Asia-Pacific region.   

• Discuss concrete and practical mechanisms to enhance cooperation and improve responses based on 

inter-State coordination and burden and responsibility sharing.  In particular, the meeting could 

discuss how the Draft Model Framework for Cooperation could be applied at regional level. 

 

Convener and Host 

 

It is proposed that the Regional Roundtable will be convened by a government in the Asia-Pacific region 

in cooperation with UNHCR and IOM. 

 

Suggested Participants 

 

o Expert government representatives from all concerned entities from interested States 

o International organisations (IMO, IOM, ICRC, IFRC, UNODC, UNHCR) 

o External experts on maritime, human rights, refugee and international criminal (Palermo Protocols) 

law/ experts from the shipping industry etc. 

 

Timeline 
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July – December 2012 

 

Documentation 

 

A background paper will be made available to facilitate discussion at the Regional Roundtable. 

Additional documentation might include case studies, relevant international and regional legal texts and 

policy guidance.  
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Regional Cooperative Approach 

to address Refugees, Asylum-Seekers and Irregular Movement 

UNHCR Discussion Paper

1. Background and Context  

Population movements in the Asia-Pacific region are complex and multi-layered with 
people coming into, as well as moving within, the region for a variety of reasons.  
Economic and social factors are at times a driving force, particularly given the demand by 
emerging economies for foreign labour.  The region includes a mix of labour producing and 
labour receiving countries; with some countries simultaneously experiencing both types of 
labour migration.  Conversely, some population movements are triggered by human rights 
situations or humanitarian crises.  And still other movements, while largely protection 
motivated, also contain economic dimensions. 

In this context, States in the Asia-Pacific region have recognized the need to address mixed 
and irregular movements of people in the region more effectively.  The Bali Process Third 
Ministerial Conference in April 2009 revived its Ad Hoc Group mechanism precisely to 
develop practical responses at the regional level to assist countries to respond to increased 
irregular movements and to enhance information sharing between affected countries.1 

Most recently in June of 2010, the Bali Process Ad Hoc Group held a Protection Workshop 
to examine more closely the important issue of protection within the broader context of the 
irregular movement of people.  In the Bali Process Senior Officials Meeting that directly 
followed, participants endorsed and agreed “to immediately commence work to take 
forward a UNHCR co-hosted workshop to develop a coordinated and comprehensive 
regional approach to refugees and irregular movements, including secondary movements”.2   

2. Challenges and Benefits of Closer Regional Cooperation 

The forced and voluntary movement of people into and through the Asia-Pacific region is 
not a new phenomenon.  It raises a number of common concerns that affect all States in the 
region: 
 

o national security and orderly management of migration/borders; 
o human security for people affected (especially refugees, asylum-seekers, women, 

children, trafficked persons and other groups with specific needs); 
o transnational crime;  
o unnecessary tensions in relations between States. 

 

                                                 
1  Third Regional Ministerial Conference, Co-Chairs’ Statement, para. 28, April 2009, available at: 
http://www.baliprocess.net/files/Co%20chairs%20statement%20BRMC%20III_FINAL.doc. 
2  Third Meeting of Ad Hoc Group Senior Officials, Co-Chairs’ Statement, para. 11, June 2010, available at: 
http://www.baliprocess.net/files/Co-
Chairs%20statement%20AHG%20SOM%2010%20to%2011%20June%202010.doc. 
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States have a legitimate right and, indeed, responsibility, to define their own migration 
policies and to protect their borders as a matter of national security.  One practical aspect of 
this is the right to combat smuggling and trafficking in persons.  While ensuring that 
perpetrators of smuggling and trafficking are detained and prosecuted, mechanisms are 
required, not only from a legal but also from a humanitarian perspective, to address the 
needs of the victims.  Such mechanisms can be designed in a way that they are compatible 
with national security concerns.  

However, experience suggests that, on their own, border control or counter-smuggling 
efforts are not effective because they: 

o tend to deflect/divert the problem to other State(s), which can lead to tensions and 
misunderstandings between States; 

o allow the situation to be exploited by people smugglers and trafficking rings; 
o do not address the root causes of irregular movement, which are complex and 

multidimensional and which have both a ‘State security’ and a ‘human security’ 
dimension; 

o do not recognize that refugee movements are, almost by definition, disorderly and 
irregular;  

o do not address the situation of victims of smuggling and trafficking to whom all 
States and the international community have special responsibilities. 

 
In addressing complex mixed movements, practical cooperative solutions are needed that 
consider the phenomenon comprehensively, and at every stage of movement.  This includes 
ensuring access to international protection for those in need, as well as providing 
appropriate and effective outcomes for others.  It is important that this not be done in any 
manner which would inadvertently encourage onward movements or create pull factors.  
With this in mind, the sustainable, timely return of persons found not to be in need of 
international protection is a priority.  A common regional cooperation framework which 
addresses key elements identified as being to the benefit for all (“win-win”) could 
accordingly complement and reinforce comprehensive national policies in this area.   

3. Proposal for a “Regional Cooperation Framework”  

In response to the request of the Ad Hoc Group of the Bali Process, and to provide 
participants at the forthcoming workshop in Manila with a framework within which ideas 
for practical cooperation might be discussed, UNHCR proposes the development of 
elements of a Regional Cooperation Framework (RCF).  This would provide a more 
predictable yet flexible way in which States, UNHCR, IOM and other stakeholders might 
come together to develop practical arrangements that would respond to, and manage, 
specific situations of mixed movement.  An inclusive but non-binding framework could: 

o assist States to develop more coherent and predictable responses to refugees and 
irregular movements in the region;  

o provide a reference point through which support from States outside the region 
could be engaged; as well as for more targeted, “value-added” support from 
UNHCR, IOM and other relevant stakeholders;  
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o support the development of a set of focused, practical cooperative measures which 
could, over time, ensure a clearer and fairer distribution of responsibilities among 
States for refugees, asylum-seekers and irregular movements in the region.   

 
Such an approach would have the valuable benefit of: 

o focusing on practical concerns of and solutions for States which are currently  
hosting refugees and asylum-seekers;  

o providing a more supportive environment for the protection of people in need;   
o assisting to decrease disparities of treatment of persons in need through 

harmonization;  
o providing real disincentives for human smuggling and trafficking. 
  

 The RCF would be a package of inter-linked mechanisms and initiatives which together 
would achieve the goals set out above.  As a starting point, the RCF could contain a set of 
Common Understandings that would provide the broad underpinnings of good practices 
and sound collaboration between States.  These common understandings could be 
supplemented by situation-specific practical cooperative arrangements, as well as 
regional support functions to assist States on an operational level.  Further detail on these 
possible elements of the RCF is provided in Parts 4 and 5, below.  

4.  Areas for Common Understandings 

As a broad “umbrella” for any discussions on closer regional cooperation, a starting point 
might be for participating States to identify general, or common, considerations that they all 
share, over and above the specificities of their own national context.  These Common 
Understandings would be developed and “owned” by States, targeted towards regional 
specificities and respectful of the legitimate national concerns of each State, as well as 
international refugee and human rights law.  They would be developed in a spirit of 
equitable burden and responsibility sharing between participating States. 

Based on UNHCR’s experience with the 10-Point Plan of Action for Refugee Protection 
and Mixed Migration,3 and similar collaborative strategies developed by States around the 
world,4  a series of Common Understandings might cover the following areas. 

4.1 Developing practical cooperation among partners 
 
As indicated above, comprehensive approaches based on cooperation between States and 
other partners can offer a better range of options and solutions to address complex issues 
relating to refugees, asylum-seekers and irregular movements as compared to bilateral and 
unilateral action.  
 
                                                 
3  UNHCR, “Refugee Protection and Mixed Migration: A 10-Point Plan of Action”, 1 January 2007, available 
at: http://www.unhcr.org/protect/PROTECTION/4742a30b4.pdf.  
4  See outcomes from Regional Conferences on Refugee Protection and International Migration in Sana’a, 
Yemen (May, 2008); Dakar, Senegal (November, 2008); San José, Costa Rica (November, 2009); and Dar es 
Salaam, Tanzania (September, 2010). Further information available at: 
http://www.unhcr.org/pages/4a16aac66.html.  
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Inter alia, cooperative approaches can:   
 

o ensure more coherence and consistency in approaches between different States – in 
particular, harmonized approaches can reduce incentives for irregular onward 
movement (and, correspondingly, limit smuggling and trafficking); 

o encourage engagement from national partners, civil society and their regional 
counterparts, including to mitigate the impact of migration on local communities, 
and prevent actual or perceived “special treatment” for refugees and asylum-
seekers; 

o provide a channel for the pooling of resources both to develop effective responses 
within the region; as well as for States and stakeholders outside the region to 
provide support (political/diplomatic, humanitarian, financial, aid, logistic, etc); 

o provide an ongoing platform for States to discuss and develop practical responses to 
specific issues of common concern. 

 
4.2  “Protection sensitive” migration management practices    
 
• Identification, registration, documentation, profiling and referral 

States have a right and responsibility to identify, register and track (through appropriate 
documentation) persons on their territory.  Indeed, robust migratory policies, coupled with 
national and regional security concerns, require accurate knowledge of who is on one’s 
territory, who is allowed to remain and who should be requested to leave.   

Cooperative approaches could ensure that common information is collected by partners in 
the region in a way that facilitates data and information exchange for purposes of enhancing 
national/regional security, effective migration management and developing targeted 
responses.  Practical protocols could be developed to allow participating States to share 
information wherever possible, while respecting confidentiality concerns.  UNHCR is 
committed to sharing its specific expertise on data collection and analysis for the purpose of 
enhancing the protection of persons of concern to the Office.  

Establishing non-binding profiling and referral mechanisms to identify and differentiate 
between different categories of persons soon after arrival in host States can enable States to 
immediately identify and refer (to the appropriate procedures/channels), persons seeking 
asylum, as well as those not needing international protection and others with specific needs. 

• Differentiated processes and procedures 

While States have responsibilities under international law towards persons in need of 
international protection, not everybody who arrives irregularly in a State will have such 
needs.  By developing differentiated processes and procedures for various categories of 
people, States can ensure effective and fair access to asylum for those with claims for 
international protection, while providing efficient and timely outcomes to others, including 
return as appropriate. 

Each State has differing priorities and concerns that will require procedures adapted to its 
national context.  However, the establishment of similar or standardized procedures for 
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different categories of persons throughout the region could limit push and pull factors that 
feed onward movements, ensure fairer distributions of responsibilities between States and 
mobilize support from States and other partners outside the region.  

• Addressing disparities in standards of treatment for refugees and asylum seekers 
 
The prospect of detention, expulsion, indefinite delays, poor standards of reception and 
inadequate conditions of living are principal drivers of onward secondary movements for 
refuges and asylum-seekers.  These factors can also create safety and security issues for 
host countries, and tensions with local communities.  Both secondary movement and such 
security concerns can be reduced if refugees and asylum-seekers have access to conditions 
of safety and dignity at all stages of their stay and while they await clarity on their future.  
Secondary movement will also be less likely if regional understandings are developed that 
ensure that standards of treatment for specific groups are reasonably comparable.  Such 
agreements, particularly where they explicitly abide by established international standards, 
could also help in mobilizing international support and assistance, which can in turn 
alleviate the burden on host communities. 

• Addressing Irregular Onward Movements   
 
A key objective of cooperation between participating States in the region is to reduce 
irregular onward movement by asylum-seekers and refugees from one participating State to 
another.  This will also necessarily undermine the exploitative practices of people 
smuggling and human trafficking.   
 
Suggestions for reducing irregular onward movement, drawing on the elements already 
outlined in this discussion paper, include:    
  

o better information exchange of data and analysis between States to prevent identity 
abuse; 

o more uniform and consistent asylum procedures to reduce “forum” or “venue” 
shopping; 

o more uniform and consistent standards of treatment for asylum-seekers;  
o timely solutions that ease the burden on host States and their local communities and 

provide practical and principled outcomes for people affected.  
 
Once regionally consistent and coherent processes and practices have been established, then 
States can better determine, in practical ways, where the responsibility lies for the 
processing of individual cases under these arrangements.  Under certain circumstances, 
which would need to be further defined, this might involve practical cooperation on issues 
such as readmission or transfer from the territory of one participating State to that of 
another.  
 
Given the high incidence of irregular maritime movements within parts of the region and 
the complexity of issues involved, the issue of people moving irregularly by sea may form 
a sub-category of onward movers with a special set of needs and requirements that could 
merit a dedicated regional understanding.  Whereas differentiated procedures for sea 
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arrivals have strong merit, the impact of such processes on each State and on the region as a 
whole would need to be carefully analyzed to avoid inadvertently contributing to increased 
secondary movements by shifting responsibilities. 

4.3 Developing Realistic Solutions and Stabilizing Populations  
 
Better cooperation between States, in a spirit of regional burden and responsibility sharing, 
could ensure that effective and timely solutions/outcomes are provided for individuals 
involved in irregular mixed movements.  Realistic and comprehensive solutions to various 
situations of mixed movement involve different processes, to be undertaken 
simultaneously, with a long-term perspective and commitment: 
   

o Increased support from third countries to resettle refugees in a timely fashion so 
they are not left ‘in limbo’ and in the sole care and responsibility of host States. 

o Closer cooperation on the return/removal of people found not to be in need of 
international protection - perhaps supported by return incentives, development aid 
packages and humanitarian reintegration assistance to places/regions of return. 

o Exploring in-country solutions for selected groups or individuals.  These might 
include refugee protection systems, labour migration schemes, family reunion or 
other local opportunities that benefit both the host State and the individuals 
concerned. 

o Addressing root causes through “in-country” support for national initiatives in 
countries/regions of origin. 

 
For countries that are experiencing difficulties that are leading to large-scale population 
movements, progress on return is likely to take time.  The first stage in moving toward 
conditions for return is stabilization of the population both in the country of origin and in 
countries of asylum, in conditions that will not fuel onward movements.  Focusing on 
stabilization of populations is an essential component of managing situations of mixed 
movements on a regional basis. 
 
It is also important to avoid creating conditions in countries of asylum that attract people 
who otherwise would remain at home to leave their country.  The prospect of resettlement 
to a third State can be one such factor.  Used in a strategic, targeted way for well-defined 
groups resettlement can, however, be an important protection tool.  
 
5. Conclusions   
 
5.1 International support and burden sharing, including appropriate roles for 
UNHCR, IOM and other stakeholders 
 
The foundation of any effective cooperation in the region is the ownership, commitment 
and active engagement of participating States, based on mutual respect for their sovereignty 
and security.   

 
In the short- to medium-term, support and assistance from the international community, 
including UNHCR, IOM, States with developed asylum and migration management 
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systems, and other entities, will be both desirable and necessary.  This could include, as 
appropriate, providing advice, technical support, financial and human resources, and 
guidance as to how collaborative arrangements could best be implemented.  However, such 
international support would be on a transitional basis in the sense that it would aim to 
strengthen the capacity of sovereign States.  
 
5.2 Situation-specific cooperative arrangements 
 
A RCF would provide a basis for interested States to come together to establish targeted, 
practical cooperative arrangements to address specific situations of mixed movements, with 
the support from UNHCR, IOM and other relevant stakeholders. 
 
Consistent with the goals of the RCF, such cooperative arrangements would be developed 
on the basis of mutual respect for the sovereignty of participating States.  They would be 
designed to achieve an equitable and principled distribution of responsibilities between 
each participating State, as well as fair and effective outcomes for the individuals 
concerned.  
 
Two scenarios that are currently being faced by States in the region and where practical 
regional cooperation could initially be considered are outlined in Annex 1. 
 
5.3 Regional Support Functions 

In addition to identifying common understandings that most States in the region would 
recognise as relevant to their national situation, a RCF could provide a basis for interested 
States to come together to develop Regional Support Functions.  These would provide 
support and pooled resources for certain practical aspects of State responses to mixed 
movements.   
 
In particular, the Regional Support Functions could provide support for three broad areas of 
engagement and cooperation:  

(1) Regional efforts to differentiate those needing international protection from those 
who do not (Regional support for processing and case management).  

(2) Regional efforts to find solutions (both within and beyond the region) for those 
found to be in need international protection (Regional support for resettlement and 
burden sharing). 

(3) Regional efforts to return persons found not to be in need of international protection 
to their countries of origin (Regional support for return to countries of origin). 

Further information on the proposed Regional Support Functions is provided in Annex 2. 

 
 
UNHCR 
November 2010 
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ANNEX 1 

Regional Cooperative Arrangements  
for Specific Groups of Refugees, Asylum-Seekers and Migrants in an Irregular 

Situation 
 

 
Under the “umbrella” of the Regional Cooperation Framework (RCF), interested States, 
working together and with support from the Regional Support Functions (see Annex 2) as 
appropriate, could develop targeted, practical cooperative arrangements to better manage 
and find solutions for specific groups of refugees, asylum-seekers and migrants in an 
irregular situation. 
 
Cooperative arrangements would be developed on the basis of mutual respect for the 
sovereignty of participating States.  These arrangements would be designed to achieve both 
fair and effective outcomes for the individuals involved, as well as an equitable and 
principled distribution of responsibilities between participating States.  
 
This document outlines two scenarios where practical regional cooperation could initially 
be considered:   
 
Scenario A:  Identifying solutions/outcomes for specific groups of a manageable size, 

for the majority of whom return or voluntary repatr iation is viable 
 
Scenario B: Identifying solutions/outcomes for people moving irregularly by sea  
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SCENARIO A: 
 

Identifying solutions/outcomes for specific groups of a manageable size, for the 
majority of whom return or voluntary repatriation i s viable 

 
Cooperative arrangements could be developed to provide solutions/outcomes for specific, 
manageable groups of refugees, asylum-seekers and migrants in an irregular situation on 
the territory of several participating States.  They could particularly address the situation of 
people who are from a country that is stabilizing following conflict or another humanitarian 
crisis, and where return or voluntary repatriation will accordingly be viable options for the 
majority.  Cooperative arrangements, supported by the Regional Support Functions as 
appropriate, could ensure that responses to these groups are harmonized across the region, 
minimizing incentives for those without international protection needs to leave their 
countries of origin and/or for “forum shopping” between participating States.  They could 
also ensure effective and humane return of persons not in need of international protection.  
 
Assumptions and Pre-Conditions for Cooperation  
 

(i) The number of people from one country of origin present on the territory of 
each participating State is sufficiently manageable to allow for 
individualised processing to be carried out (i.e. not a mass influx situation); 
and 

 
(ii)  persons from that particular country of origin are present in more than one 

of the participating States; and 
 
(iii)  the situation in the country of origin shows visible signs of improvement and 

stabilization; and  
 
(iv) the sustainable return of persons who are not in need of international 

protection to their country of origin is feasible; and 
 
(v) many refugees are expected to voluntarily return to their country of origin 

within a foreseeable period; and  
 
(vi) the number of people who will not be able to return home is likely to be 

small. 
 
Cooperative arrangements, supported by the Regional Support Functions as appropriate, 
might be considered in the following areas:  
 
1 Developing a consistent, coherent and effective system of identification, registration 

and documentation, as well as standardized procedures for differentiation between 
groups according to varying needs (with support from the Regional Support 
Function for processing and case management as appropriate). 
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2 Subsequently: 
 

• Developing sustainable return arrangements for persons found not to be in need 
international protection to their countries of origin (with support from the 
Regional Support Function for return to countries of origin as appropriate). 

 
• Developing a common arrangement on organized interim stay for individuals 

who cannot return to their country of origin until a more durable solution can be 
achieved. 

 
• Facilitating voluntary repatriation for refugees once conditions in the country of 

origin permit, in line with international standards and including support for 
reintegration into the country of origin. 

 
• Burden sharing with the support of resettlement countries for people who cannot 

return home (with support from the Regional Support Function for resettlement 
and burden sharing as appropriate). 
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SCENARIO B: 
 

Identifying solutions/outcomes for people moving irregularly by sea 
 

The irregular movement of refugees, asylum-seekers and migrants by sea creates particular 
challenges for States and raises humanitarian concerns for the individuals involved. 
Cooperative arrangements between affected States and other interested stakeholders, 
including UNHCR and IOM, supported by the Regional Support Functions as appropriate, 
could assist to develop coherent and predictable responses tailored to the special 
circumstances of these movements. 
 
Four possible situations falling under the broad category of “people moving irregularly by 
sea” can be anticipated, each requiring different responses by participating States and 
engaged stakeholders:  

• Distress at sea and rescue at sea operations; 
• Maritime interception operations; 
• Discovery of stowaways on commercial vessels; and 
• Irregular sea arrivals at the territory of participating States.  

 
Assumptions, Challenges and Pre-Conditions for Cooperation: 
 

(i) Each of the four situations (rescue at sea, interception, stowaways, and 
irregular sea arrivals) is different and requires a tailored response;  

 
(ii)  people who travel irregularly by sea may have humanitarian needs arising 

from the risk and danger to human life and security involved;  
 
(iii)  State responsibility for disembarkation and processing may need 

clarification;  
 
(iv) disembarkation of persons in places of safety raises complex operational 

and logistical questions which may need clarification;  
 
(v) the profiles and needs of people moving irregularly by sea may vary 

substantially and require differentiated responses. 
 
Cooperative arrangements, supported by the Regional Support Functions as appropriate, 
might be considered in the following areas: 

1 Combating human smuggling and trafficking by sea. 

2 Preserving the integrity and effectiveness of maritime search and rescue (SAR) 
services. 

3 Ensuring that interception operations, where carried out, respect the principle of 
non-refoulement and are protection-sensitive.  
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4 Developing effective disembarkation agreements/procedures following rescue at sea 
and/or for interception operations where there is ambiguity about which State has 
responsibility.  

5 Developing a consistent, coherent and effective system of identification, registration 
and documentation, as well as standardized procedures for differentiation between 
irregular maritime arrivals according to varying needs (with support from the 
Regional Support Function for processing and case management as appropriate). 

 
6 Subsequently: 

• Developing sustainable return arrangements for irregular maritime arrivals 
found not to be in need international protection to their countries of origin 
(with support from the Regional Support Function for return to countries of 
origin as appropriate). 

• Ensuring timely and effective solutions are provided to irregular maritime 
arrivals who cannot return home (with support from the Regional Support 
Function for resettlement and burden sharing as appropriate). 

• Developing common understandings and practical cooperative arrangements 
for addressing secondary movements in a context of more equitable burden 
sharing. 
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ANNEX 2 

Regional Support Functions  

 
To support the effective implementation of the Regional Cooperation Framework (RCF), 
and to assist participating States to develop consistent and coherent responses to refugees, 
asylum-seekers and irregular movements, UNHCR proposes the establishment of three 
Regional Support Functions:  
 

1. Regional support for processing and case management.  This Support Function 
would provide support to participating States for the development of in-country 
processing and case management with a view to greater harmonization by 
eliminating disparities. Support would also be provided to States with existing 
national processing and case management procedures. Activities would include 
information sharing, training and capacity building, developing harmonized 
processes and procedures, and pooling resources (e.g. interpreters, country of origin 
information). 

2. Regional support for resettlement and burden sharing.  This Support Function 
would provide a channel for discussion and consensus building between 
participating States on resettlement and burden sharing.  It is envisaged that this 
function would provide information, advice and necessary technical support to 
enable the effective processing and management of certain cases requiring 
resettlement under the RCF.  It would also provide operational support for the 
resettlement of targeted, pre-defined groups of refugees, possibly through a 
processing centre for a limited number of refugees e.g. on an emergency basis for 
those who are unable to stay in the host country while their resettlement claim is 
processed.  

3. Regional support for return to countries of origin.  This Support Function would 
provide operational support to States for the return of rejected asylum-seekers and 
others who are not in need of international protection to their countries of origin. 

The establishment of these Regional Support Functions would not preclude continued and 
enhanced bilateral or multilateral support from members of the international community to 
countries of origin or host countries. 

 
Role of UNHCR 
 
The Regional Support Functions would be developed by and for participating States in a 
spirit of collaborative partnership. UNHCR would be a key stakeholder and partner, 
continuing to provide its support and expertise as appropriate and consistent with its 
mandate and supervisory responsibility.  
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1. Regional support for processing and case management 
 

This Support Function would assist with all relevant procedures from the arrival or apprehension of 
a person in irregular status on the territory of a participating State through to final determination of 
their status in the host country. This could include e.g. registration, identification and 
documentation, profiling and referral procedures, asylum procedures or other substantive 
procedures for persons with specific needs. 

Terms of Reference: • Provide support to develop the in-country processing and case 
management capacities of participating States, including, e.g., 
information sharing, workshops, training, joint exercises involving 
UNHCR and government officials from various participating States 

• Provide training, capacity-building and mentoring for existing national 
processing and case management systems in the areas of, e.g.: 

o Registration 
o Profiling and pre-screening 
o Interviewing techniques 
o Gathering and analysing country of origin information 
o Adjudication of asylum claims, including at the first instance 

and appeals levels 
o Other processes and procedures for identifying and assisting 

those with specific needs and risks, including women, children, 
trafficked persons  

• Provide a network for and coordinate pooled resources to be deployed 
to requesting countries, e.g.: 

o Interpreters 
o Country of origin information 
o Counselling and representational services, both legal and social 
o Jurisprudence of asylum States and regional bodies, as well as 

UNHCR guidelines 
• Propose harmonized standards for processing and case management that 

could be discussed, developed and agreed upon by participating States 
• In the event of emergencies, and upon request of the concerned States, 

coordinate the deployment of pooled resources to assist with significant 
and urgent demands on their processing and case management systems  

• Provide specific guidance and technical support on processing and case 
management following rescue at sea and maritime arrivals  
 

Location: • Could be a virtual entity, supported by a secretariat and/or 
• Staff located in one or more States who endorse the RCF 
 

Partners: • States within the region who endorse the RCF  
• UNHCR  
• Specialised NGOs and service providers 
 

Required Resources: • Qualified experts and adjudicators  
• Support staff 
• Funding from partner States; additional funds, personnel or in-kind 

contributions from other States as needed  
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2. Regional support for resettlement and burden sharing  
 
This Support Function would be additional to existing resettlement processes currently being 
undertaken in the region. It would be targeted towards limited caseloads only: namely, small groups 
of refugees for whom coordinated assistance to process and allocate resettlement places would be of 
added value. 
 
Terms of Reference: • Provide a channel for discussion and consensus building among host 

countries and resettlement States on resettlement and burden sharing, 
including on resettlement possibilities for certain groups of refugees 

• Provide support for the processing of resettlement cases for certain 
groups of refugees in the region as appropriate, including: 

o Preparation and submission of resettlement referrals 
o Deploying resettlement expert teams to host countries to 

interview refugees who may be appropriate for resettlement 
o Completing medical clearance procedures 
o Coordinating transport logistics for departures 

• Propose harmonized standards for strategic resettlement as part of 
burden sharing between States. These could then be discussed, 
developed and agreed upon by partner States 

• Depending on needs and interest from States, the establishment of a 
physical processing centre(s) could be considered for certain specific, 
small groups of refugees pending resettlement. In this case (and in 
circumstances that would need further development): 

o Ensuring that timely resettlement places would be available 
for all refugees transferred to the centre would be essential  

o Transfer to the centre would only be considered for certain, 
defined groups of refugees, e.g., on an emergency basis for 
refugees who cannot stay in their current host country during 
processing of their resettlement claim  

o The centre would be open, and meet international standards 
with regards to, e.g., privacy, hygiene and security  

o Opportunities for self-reliance would be made available, 
depending on length of stay in the centre 

 
Location: • Could be a virtual entity, supported a secretariat and/or 

• Staff located in one or more States who endorse the RCF 
• If there is a physical structure(s), these would be located in one or 

more 1951 Convention States in the Asia-Pacific Region  
 

Partners:  • States within the region who endorse the RCF  
• Resettlement countries within and outside the region  
• IOM  
• UNHCR 
• Specialised NGOs and service providers  
 

Required Resources: • Staff with resettlement expertise 
• Support staff 
• Funding from regional partner States and other interested States 
• Availability of resettlement places 
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3. Regional support for return to countries of origin 
 
The principal goal of this Support Function would be to provide for a pooling of logistical resources 
to facilitate return of persons without international protection needs to their countries of origin by 
participating States. It could also improve the support provided to countries of origin receiving 
returning citizens, including enhancing reintegration and development assistance provided both to 
returnees and their local communities. 

  
Terms of Reference: • Liaise with countries of origin on issues such as amnesty for illegal 

departures, provision of documentation (e.g. travel), readmission 
agreements and reintegration packages 

• Prepare information on countries of origin to be used to counsel 
persons who wish to return, as well as for information campaigns in 
host countries and countries of origin 

• Organise cost-effective pooling of logistical resources for group 
returns to a given country of origin (flights, etc) 

• Advocate for international support to provide reintegration and  
development assistance to countries of origin  

• Encourage voluntary return, including through development of 
assisted voluntary return programmes  

• Propose harmonized standards for the return of persons not in need of 
international protection, in line with international law, that could be 
discussed, developed and agreed upon by partner States  
 

Location: • Could be a virtual entity, supported by a secretariat and/or 
• Staff located in one or more States who endorse the RCF 
• In the event of particularly large numbers of returns to one country of 

origin from several participating States, logistics and operations could 
be centralized at a temporary site specifically created for this (e.g. at 
an airport) 

 
Partners:  • States within the region who endorse the RCF  

• UN country teams in countries of origin to encourage linkage with 
development assistance   

• IOM 
• UNHCR 
• Specialised local NGOs and service providers, such as for transport  
 

Required Resources: • Logistical experts 
• Senior officials to conduct diplomatic negotiations including in 

countries of origin 
• Funding from partner States and interested States from outside the 

region 
• Staff with expertise on development assistance  
 

  

 



 
 

Refugees and Asylum-Seekers in Distress at Sea – how best to respond? 
 

Expert Meeting in Djibouti, 8 to 10 November 2011 
 

Summary Conclusions 
 
Introduction 
 
1. The Office of the United Nations High Commissioner for Refugees (UNHCR) 

convened an Expert Meeting on Refugees and Asylum-Seekers in Distress at Sea in 
Djibouti from 8 to 10 November 2011. This expert meeting was one in a series of 
events organized to mark the 60th anniversary of the 1951 Convention relating to the 
Status of Refugees.1 Participants included 40 experts drawn from governments, 
regional bodies, international organizations, non-governmental organizations and 
academia.2 A background paper was prepared by UNHCR to facilitate discussion.3 
One day of the expert meeting involved field trips to the Loyada border crossing point 
and Ali-Addeh refugee camp, and the sea departure point at Obock.4 

2. Building on the conclusions of the Expert Meeting on International Cooperation to 
Share Burdens and Responsibilities in Amman, Jordan, in June 2011,5 the purpose of 
this expert meeting was to explore how responses to rescue at sea situations involving 
refugees and asylum-seekers could be improved and made more predictable through 
practical cooperation to share burdens and responsibilities.  

3. These Summary Conclusions do not necessarily represent the individual views of 
participants or UNHCR, but reflect broadly the themes and understandings emerging 
from the discussion. 

A. The reality of irregular mixed movements by sea 

4. Complex mixed migratory movements have always been and will continue to be a 
reality of human existence. The situation in the Gulf of Aden region provides ample 
evidence of many of these complexities, echoed in all regions faced with irregular sea 
movements, including the Asia-Pacific, the Mediterranean, the Caribbean and 
Southern Africa. Individuals may be motivated by a mix of push and pull factors such 

                                                 
1 For more information and documentation relating to the 2011 Commemorations see: UNHCR, 
Commemorating the Refugee and Statelessness Conventions, www.unhcr.org/commemorations. All 
documents from the expert meeting are available at UNHCR, Expert Meetings, 
http://www.unhcr.org/pages/4d22f95f6.html. 
2 See List of Participants, attached in Annex III. 
3 UNHCR, Refugees and Asylum-Seekers in Distress at Sea – how best to respond?, October 2011, 
http://www.unhcr.org/4ec1436c9.html.  
4 See Agenda, attached in Annex II. 
5 See UNHCR, Expert Meeting on International Cooperation to Share Burdens and Responsibilities: 
Summary Conclusions, June 2011, http://www.unhcr.org/refworld/docid/4e9fed232.html. 
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as conflict, persecution, lack of livelihood opportunities, as well as the desire to seek 
a better life. They may accordingly have differing protection and other needs. Many 
people moving irregularly may also resort to dangerous modes of travel when orderly 
channels are not available.  

5. Governments affected by these mixed movements, in the Gulf of Aden as in other 
regions, face the difficult task of balancing their sovereign right to control their 
borders and protect national security with the need to uphold the rights of people 
involved. This is especially the case when such travel is facilitated by human 
smugglers and traffickers. 

6. The Gulf of Aden region also demonstrates the particular challenges of irregular 
movements by sea. In light of the frequently overcrowded and unseaworthy vessels 
used for the sea crossing, distress situations are regular occurrences. Search and 
rescue capacities of coastal States are limited or non-existent, and shipmasters have 
sometimes faced difficulties in obtaining permission to disembark rescued groups. 
Concerns about piracy can further limit a commercial vessel’s ability or willingness 
to rescue persons in distress.  

 
B. The legal framework 
 
7. The international legal framework for the protection of human life at sea is made up 

of different but interrelated bodies of law: international law of the sea; international 
human rights and refugee law; and, where sea movements are triggered by situations 
of armed conflict, international humanitarian law. 

 
• The duty to rescue people in distress is a longstanding maritime tradition and 

is part of customary international law. It is expressed in the 1982 United 
Nations Convention on the Law of the Sea (UNCLOS), and in several other 
international law of the sea instruments.6 The duty to render assistance applies 
in all maritime zones and to every person in distress without discrimination, 
including asylum-seekers and refugees. The specific legal framework 
governing rescue at sea does not apply to interception operations that have no 
search and rescue component.7   

 

                                                 
6 Article 98 of UNCLOS, entered into force 16 November 1994; Chapter V, Regulation 33 1-1 of the 1974 
International Convention for the Safety of Life at Sea (SOLAS), entered into force 25 May 1980, as 
amended; Chapter 2.1.10 of the 1979 International Convention on Maritime Search and Rescue (SAR), 
entered into force 25 March 1980, as amended. 
7 There is no internationally accepted definition of interception, and its meaning is largely informed by 
State practice. UNHCR Executive Committee Conclusion No. 97 (LIV) (2003) on “Protection Safeguards 
in Interception Measures” contains a working definition of interception as “one of the measures employed 
by States to: (i) prevent embarkation of persons on an international journey; (ii) prevent further onward 
international travel by persons who have commenced their journey; or (iii) assert control of vessels where 
there are reasonable grounds to believe the vessel is transporting persons contrary to international or 
national maritime law; where, in relation to the above, the person or persons do not have the required 
documentation or valid permission to enter”. 
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• International human rights law guarantees human dignity, including for those 
moving irregularly by sea. The principle of non-refoulement enshrined in 
international refugee and human rights law ensures that people rescued at sea 
are not disembarked in places where they may face torture, persecution or 
other serious harm.8 These provisions apply wherever a State exercises 
effective jurisdiction, including extraterritorially.9 

 
• International humanitarian law obliges parties to an armed conflict to take all 

possible measures to search for, collect and evacuate the shipwrecked, 
wounded and sick, to protect them against pillage and ill-treatment and to 
ensure their adequate care. There are also obligations on parties to take 
feasible measures to account for persons reported missing, with respect to the 
right of families to know the fate of their missing relatives, and with respect to 
the management of the dead and related issues.10 

 
C. Gaps in the implementation of the legal framework governing rescue at sea 
 
8. Recent amendments to the 1974 International Convention for the Safety of Life at Sea 

(SOLAS Convention) and the 1979 International Convention on Maritime Search and 
Rescue (SAR Convention), as well as associated International Maritime Organization 
(IMO) Guidelines, have strengthened the framework governing rescue at sea, notably 
by establishing an obligation for all States to co-ordinate and co-operate in rescue at 
sea operations. 11  

 
9. Nevertheless, practical and operational challenges remain. These are due, in part, to 

the fact that search and rescue operations can trigger the responsibilities of different 
States and that these responsibilities may conflict with migration management and 
security objectives relating to irregular sea arrivals. Lack of capacity to implement 
search and rescue (SAR) obligations or to receive persons rescued at sea upon 
disembarkation can be additional complicating factors. The inability to properly 

                                                 
8 Article 33 of the 1951 Convention relating to the Status of Refugees, entered into force 22 April 1954 
(1951 Convention); Articles 6 and 7 of the 1966 International Covenant on Civil and Political Rights, 
entered into force 23 March 1976 (ICCPR); Article 3 of the 1984 Convention against Torture and other 
Cruel, Inhuman or Degrading Treatment or Punishment, entered into force 26 June 1987 (CAT). 
9 For references, including to relevant case law of the International Court of Justice (ICJ) and Human 
Rights Committee general comments, see UNHCR, Advisory Opinion on the Extraterritorial Application of 
Non-Refoulement Obligations under the 1951 Convention relating to the Status of Refugees and its 1967 
Protocol, 26 January 2007, http://www.unhcr.org/refworld/docid/45f17a1a4.html. 
10 Articles 18, 19, 20, 21 of the 1949 Convention (II) for the Amelioration of the Condition of Wounded, 
Sick and Shipwrecked Members of Armed Forces at Sea, entered into force 21 October 1950; Article 26 of 
the 1949 Convention (IV) relative to the Protection of Civilian Persons in Time of War, entered into force 
21 October 1950; Articles 10, 17, 32, 33, 34 of the Protocol Additional to the Geneva Conventions of 12 
August 1949 and relating to the Protection of Victims of International Armed Conflicts (Protocol I), entered 
into force 7 December 1978; Articles 4, 8 of the Protocol Additional to the Geneva Conventions of 12 
August 1949 and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), 
entered into force 7 December 1978. 
11 For further details see UNHCR, Refugees and Asylum-Seekers in Distress at Sea – how best to respond?, 
October 2011, http://www.unhcr.org/4ec1436c9.html. 
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address these challenges can lead not only to loss of life at sea, but also to significant 
costs for the shipping industry and the international community. Such failure may 
also deny the protection due to asylum-seekers and refugees under the principle of 
non-refoulement. 

 
10. Fundamentally, a core challenge in any particular rescue at sea operation involving 

asylum-seekers and refugees is often the timely identification of a place of safety for 
disembarkation, as well as necessary follow-up, including reception arrangements, 
access to appropriate processes and procedures, and outcomes. If a shipmaster is 
likely to face delay in disembarking rescued people, he/she may be less ready to come 
to the assistance of those in distress at sea. Addressing these challenges and 
developing predictable responses requires strengthened cooperation and coordination 
among all States and other stakeholders implicated in rescue at sea operations.  

 
D. Towards solutions: operational tools to enhance international cooperation 
 
11. This section sets out three proposed operational tools to enhance cooperative 

responses to rescue at sea situations involving refugees and asylum-seekers, in light 
of the challenges identified above: (I) a Model Framework for Cooperation; (II) 
Standard Operating Procedures for Shipmasters; and (III) Mobile Protection Response 
Teams. 

 
I. Model Framework for Cooperation 

 
12. A Regional agreement on concerted procedures relating to the disembarkation of 

persons rescued at sea is under development by the IMO for the Mediterranean 
region.12 This is a useful pilot scheme that seeks to allocate maritime responsibilities 
more predictably among various States in the region, especially relating to the 
disembarkation of people rescued at sea.  

 
13. As a complement to the IMO initiative, cooperative arrangements could be developed 

to support countries of disembarkation and/or processing. This could include 
assistance for reception arrangements and burden-sharing schemes to provide a range 
of outcomes to individuals, depending on their profile and needs. The Model 
Framework for Cooperation in Rescue at Sea Operations involving Asylum-Seekers 
and Refugees (Model Framework) (Annex I) proposed by UNHCR offers a starting 
point for such discussions. The Model Framework is based on and further develops 
UNHCR’s 10 Point Plan of Action on Refugee Protection and International 
Migration.13 The Model Framework is without prejudice to and flows from existing 
international law, including international refugee and human rights law. It is a 
complement to, and not a substitute for, mechanisms adopted to implement the SAR 
and SOLAS Conventions. 

 

                                                 
12 IMO Facilitation Committee, 37th session, FAL 37/6/1 of 1 July 2011. 
13 UNHCR, Refugee Protection and Mixed Migration: A 10-Point Plan of Action, 2007, 
http://www.unhcr.org/protect/PROTECTION/4742a30b4.pdf.  
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14. The negotiation of cooperative arrangements based on the Model Framework would 
be most successful where one or more governments are committed to lead the process 
and facilitate the necessary political consensus among concerned States. UNHCR and 
other agencies could advocate for, and act as conveners of, such arrangements. 
Dedicated expert meetings at the regional level to support the development of the 
Model Framework would help to adapt it to regional realities. While it is envisaged 
that the Model Framework would be used on a regional basis, the engagement and 
support of the international community would be essential, in particular resettlement 
countries. States outside the region concerned but who are involved in shipping or 
naval activities in that region could also participate in cooperative arrangements. 

 
15. It is important that support for reception arrangements provided as part of the Model 

Framework include mechanisms to rapidly identify and distinguish among different 
groups of rescued persons. Persons found to be in need of international protection and 
assistance are to be separated from those identified as criminal perpetrators, such as 
traffickers and smugglers. Reception arrangements should also include mechanisms 
to manage the remains of persons who have perished at sea and ensure family tracing. 
The important guidance developed by the International Committee of the Red Cross 
(ICRC) in this respect could be more widely distributed, and may benefit from 
specific targeting to the context of irregular mixed movements by sea.14  

 
16. Given that many migrants in an irregular situation rescued at sea do not qualify for 

refugee status or complementary protection, it is necessary to establish within the 
Model Framework cooperative responses to facilitate the return of people not in need 
of international protection who are unable to stay in the country of disembarkation 
and/or processing. Solutions for refugees could, where appropriate, build on existing 
good practices supporting host States to facilitate self-reliance and local integration. 
Resettlement can also be part of an overall regional strategic effort to address rescue 
at sea incidents involving refugees, including as a burden-sharing tool. These 
traditional solutions may be complemented by temporary or permanent options 
offered by migration frameworks.  Care is required to ensure that rapid processing 
and/or an increase in resettlement places for asylum-seekers or refugees rescued at 
sea does not create pull factors or lead persons traveling irregularly by sea to create 
“distress” situations in order to promote rescue.  

 
II. Standard Operating Procedures for Shipmasters 
 
17. The Model Framework could be complemented by Standard Operating Procedures 

for Shipmasters (SOPs) when faced with distress at sea situations involving 
undocumented migrants, refugees and asylum-seekers. The SOPs could be 
incorporated into “industry best practice” guidance to be developed in conjunction 

                                                 
14 See, e.g., ICRC, Management of Dead Bodies after Disasters, 2006, 
http://www.icrc.org/eng/assets/files/other/icrc_002_0880.pdf ; ICRC, The Need to Know: Restoring Links 
between Dispersed Family Members, 2011, 
http://www.icrc.org/eng/resources/documents/publication/p4037.htm. 
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with the International Chamber of Shipping (ICS), to ensure that humanitarian and 
protection concerns are taken into account.  

 
18. Shipmasters of commercial vessels are not responsible for identifying or 

differentiating between groups of rescued persons or making substantive decisions on 
the merits of any international protection claims. However, SOPs could provide 
guidance as regards the appropriate procedures to be followed when asylum-seekers 
and refugees may be among groups of rescued persons.  

 
19. The SOPs could, for example, include: 

• contact points for relevant authorities (i.e. Maritime Rescue Coordination 
Centres) in specific countries; 

• a list of potential places of safety for disembarkation, as may be designated by 
Governments for their respective Search and Rescue Region (SRR), along with 
relevant criteria that may assist to make a determination in any particular case;  

• advice on information that shipmasters may be able to collect about rescued 
persons;  

• recommendations on proper management of the human remains and handling of 
data on deceased persons. 

 
III. Mobile Protection Response Teams 
 
20. Mobile Protection Response Teams could form part of cooperative arrangements to 

address rescue at sea situations involving undocumented migrants, refugees and 
asylum-seekers, including those based on the Model Framework. Mobile protection 
response teams would be composed of experts with complementary backgrounds and 
expertise from a range of stakeholders, including States, international organizations 
and NGOs. They could provide support to and capacity-building for States of 
disembarkation and/or processing in addressing the needs of irregular mixed groups. 
It is envisaged that the teams would have a particular role in reception arrangements, 
profiling and referral and, where appropriate, asylum or other status determination 
procedures.15  
 

21. UNHCR, in cooperation with IOM and other agencies, will further develop the 
concept of Mobile Protection Response Teams, including through elaboration of a 
pilot scheme. 

 
IV. Regional processes to address irregular mixed movements 
 
22. Arrangements to strengthen international cooperation in rescue at sea emergencies 

involving refugees and asylum-seekers may benefit from inclusion in broader 
regional processes to address irregular mixed movements. While State-led processes 
are critical, multi-stakeholder bodies working on these issues, such as the Regional 
Mixed Migration Secretariat in the Horn of Africa and Yemen sub-region, can also 

                                                 
15 See further UNHCR, Refugee Protection and Mixed Migration: The 10-Point Plan in action, February 
2011, http://www.unhcr.org/refworld/docid/4d9430ea2.html, Chapters 4, 5 and 6. 
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play a supporting role - providing policymakers with analyses on migration dynamics 
and facilitating data exchange among States and other stakeholders.  

 
23. Examples of comprehensive regional approaches to address irregular mixed 

movements include the Regional Cooperation Framework established through the 
Bali Process in the Asia-Pacific region.16 Where possible, such approaches can aim to 
address all phases of the displacement and migration cycle, from root causes to 
solutions, situating responses to the rescue at sea component within a broader context. 
They can provide alternatives to irregular migration to deter people without protection 
needs from undertaking dangerous sea journeys (e.g., legal migration opportunities), 
and strengthen protection capacities in transit States to avoid onward movements 
(e.g., livelihood projects). Regional processes may also foresee mechanisms to 
combat human smuggling and trafficking, as well as for voluntary return for those 
without international protection needs.  

 
 
 
Division of International Protection 
UNHCR 
5 December 2011 
 

                                                 
16 UNHCR, Regional Cooperative Approach to Address Refugees, Asylum-Seekers and Irregular 
Movement, November 2010, 
http://www.baliprocess.net/files/Regional%20Cooperation%20Approach%20Discussion%20document%20
-%20final.pdf.  
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ANNEX I 
 
Model Framework for Cooperation following Rescue at Sea Operations 

involving Refugees and Asylum-Seekers  
(Model Framework) 

The aim of this Model Framework is to strengthen the protection of refugees and asylum-
seekers in distress at sea through enhanced international cooperation among concerned 
States and other stakeholders.  

The Model Framework focuses on actions that may be undertaken after a rescue at sea 
operation involving refugees and asylum-seekers, among others, has been carried out. It 
offers a starting point for discussion and would require adaptation to the specific 
regional circumstances to be addressed. The Model Framework could form the basis for 
an ad hoc arrangement in a particular rescue at sea emergency, or be used to develop a 
standing cooperative arrangement to increase predictability of responses among certain 
States. It could also be adopted as one element in a broader comprehensive regional 
approach to address irregular mixed movements.1  

The Model Framework is based on and further develops UNHCR’s “10-Point Plan of 
Action on Refugee Protection and Mixed Migration” (the 10-Point Plan)2 and uses its 
terminology. UNHCR’s publication “Refugee Protection and Mixed Migration: The 10-
Point Plan in action” provides a number of practical examples on the implementation of 
the 10-Point Plan, including in the context of sea arrivals, and contains a detailed 
glossary setting out relevant terms and definitions.3  
 
The Model Framework could be merged with or exist independently of the “Regional 
agreement on concerted procedures relating to the disembarkation of persons rescued at 
sea”, which has been proposed by the International Maritime Organization (IMO) as a 
pilot in the Mediterranean region.4 
 
 
 
 
 
                                                 
1 For information on comprehensive regional approaches see UNHCR, International Cooperation to Share 
Burden and Responsibilities, June 2011, http://www.unhcr.org/refworld/docid/4e533bc02.html and 
UNHCR, Regional Cooperative Approach to address Refugees, Asylum-Seekers and Irregular Movement, 
November 2010, 
http://www.baliprocess.net/files/Regional%20Cooperation%20Approach%20Discussion%20document%20
-%20final.pdf. 
2 UNHCR, Refugee Protection and Mixed Migration: A 10-Point Plan of Action, 2007, 
http://www.unhcr.org/protect/PROTECTION/4742a30b4.pdf. 
3 UNHCR, Refugee Protection and Mixed Migration: The 10-Point Plan in action, February 2011, 
http://www.unhcr.org/refworld/docid/4d9430ea2.html (the 10-Point Plan Compilation). The Glossary, in 
whole or in part, could be annexed to the Model Framework in the event that further clarification of 
terminology is desired.  
4 IMO Facilitation Committee, 37th session, FAL 37/6/1 of 1 July 2011. 
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I. Purpose and Underlying Principles 
 
1) The purpose of this Model Framework is to improve responses following rescue at 

sea operations involving refugees and asylum-seekers travelling as part of irregular 
mixed movements.  
 

2) Specifically, the Model Framework aims to: 
(i) maximize efforts to reduce loss of life at sea; 
(ii)  ensure more predictability in identifying places for disembarkation; 
(iii)  ensure that rescued people are not disembarked in or transferred to places 

where they may face persecution, torture or other serious harm; and 
(iv) establish measures for burden and responsibility sharing to support States 

providing for disembarkation, processing and/or solutions. 
 
3) The Model Framework is without prejudice to, and flows from, existing international 

law, including international refugee and human rights law. It is a complement to, and 
not a substitute for, mechanisms adopted to implement the SAR and SOLAS 
Conventions.5 The Model Framework is based on the principles of international 
cooperation, including burden and responsibility sharing. 

 
 

II. Scope and Application 
 
This Model Framework applies to rescue at sea operations involving refugees and 
asylum-seekers, irrespective of the nature of the rescuing vessel;6 and where 
disembarkation at a place of safety and/or processing of rescued persons is being 
considered in a State other than the flag State of the rescuing vessel.7   
 
 

III. Operational Arrangements 
 

1) Principal actors   
 
(i) States implicated by a particular rescue at sea operation may include: 

• the flag State(s) of the rescuing vessel(s); 
• the flag State of the vessel in distress; 
• the State(s) in whose Search and Rescue Region (SRR) the rescue operation takes 

place; 
• the State where rescued persons are disembarked;  
• the State where rescued persons are processed; 

                                                 
5 1979 International Convention on Maritime Search and Rescue (SAR), entered into force 25 March 1980, 
as amended; 1974 International Convention for the Safety of Life at Sea (SOLAS), entered into force 25 
May 1980, as amended. 
6 i.e., regardless of whether the vessel is commercial or a public (coastguard or military).  
7 These situations warrant cooperative arrangements as they may trigger the responsibility of different 
States.   
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• States of transit and origin of rescued persons; 
• third States, including resettlement States, as appropriate.8 

 
(ii) Any or all of these States may consider joining this Model Framework. 
International organizations, including UNHCR, and non-governmental organizations may 
provide additional support as necessary and appropriate.9 
 
2) Undertakings by [Concerned States] 
 
(i) In joining this Model Framework, [each Concerned State10] commits to undertake 
specific responsibilities. The nature and scope of this contribution may differ among 
States.  
 
(ii) Possible roles and responsibilities may include: 

• coordinating search and rescue (SAR) activities; 
• carrying out SAR activities; 
• providing a place for disembarkation and initial reception; 
• processing rescued persons; 
• providing solutions for rescued persons;  
• providing financial support to affected States.  
  

3) Establishment of Task Force  
 
(i) [Concerned States] may establish a Task Force to ensure smooth coordination and 
cooperation among principal actors and other stakeholders.  
 
(ii) Functions of the Task Force could include: 

• designation of specific focal points to share information;  
• establishing clear lines of communication;  
• clarification of responsibilities. 

 
(iii) The Task Force will be mindful of the need to arrange for disembarkation of 
rescued persons at a place of safety as soon as reasonably practical and to release 
shipmasters from their obligations with minimum further deviation from the ship’s 
intended voyage. 
 
4) Identification of a country for disembarkation 
 
(i) [Concerned States] will agree on the most appropriate country for disembarkation, 
possibly on the basis of a predetermined list of places for disembarkation identified by 
[Concerned States].  

                                                 
8 In some situations, States may have assumed more than one of these roles. 
9 See Part IV for the role of UNHCR specifically. 
10 The names of the States party to the Model Framework could be inserted in place of [Concerned States]. 
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(ii) Relevant factors in identifying the place of disembarkation include: 

• practical considerations (e.g., maritime safety; geographical proximity; the extent 
to which the rescuing vessel will be required to deviate from its intended voyage; 
the needs of rescued persons; facilities at the proposed site of disembarkation, 
including access to fair and efficient asylum procedures); 

• applicable SAR and SOLAS provisions;11  
• the principle of non-refoulement.12 

  
5) Reception arrangements 
 
(i) [Concerned States] will cooperate to ensure adequate reception arrangements are 
in place at the site of disembarkation. 
 
(ii) The purpose of reception arrangements includes:  

• addressing the immediate needs of new arrivals, e.g., medical treatment, shelter 
and food, family tracing; 

• providing for stay consistent with an adequate standard of living;13 
• providing protection from direct or indirect refoulement; 
• proper management of human remains and handling of data on deceased persons. 

 
6) Mechanisms for profiling and referral 
   
(i) [Concerned States] may establish mechanisms for profiling and referral14 to 
rapidly identify and differentiate among rescued persons according to their background 
and needs. 
 
(ii) Functions of such mechanisms could include: 

• the provision of information to rescued persons;  
• gathering of information through questionnaires and/or informal interviews;  
• the establishment of preliminary profiles for each person;  
• counselling and referral to differentiated processes and procedures, including 

asylum procedures for those who may be in need of international protection.  
 

                                                 
11 1979 International Convention on Maritime Search and Rescue (SAR), entered into force 25 March 1980, 
as amended; 1974 International Convention for the Safety of Life at Sea (SOLAS), entered into force 25 
May 1980, as amended. 
12 Article 33 of the 1951 Convention relating to the Status of Refugees, entered into force 22 April 1954 
(1951 Convention); Articles 6 and 7 of the 1966 International Covenant on Civil and Political Rights, 
entered into force 23 March 1976 (ICCPR); Article 3 of the 1984 Convention against Torture and other 
Cruel, Inhuman or Degrading Treatment or Punishment, entered into force 26 June 1987 (CAT). 
13 Article 11 of the International Covenant on Economic Social and Cultural Rights (ICESCR), entered into 
force 3 January 1976. 
14 For further information see Chapter 5 (“Mechanisms for profiling and referral”) of the 10-Point Plan 
Compilation, above n 3. 
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(iii) Best practice is for profiling and referral to be conducted by expert teams, 
consisting of officials and representatives from diverse backgrounds, including 
government, international agencies and/or non-governmental organizations. 
 
7) Determining international protection needs 
 
(i) [Concerned States] will agree on an appropriate place, and the authorities 
responsible, for processing any asylum claims made by rescued persons in accordance 
with applicable international standards.15  
 
(ii) Processing may occur: 

• in the country of disembarkation; 
• in the flag State of the rescuing vessel;16 or  
• in a third State, which has agreed to assume responsibility in line with applicable 

international standards.17 
 
(iii) In any of the cases identified above processing may be undertaken by the 
authorities of the State where processing occurs, and/or by authorities of another relevant 
State, subject to applicable international standards.18 
 
(iv) The existing capacity of each State to undertake fair and efficient asylum 
procedures will be a relevant factor in determining the location of processing. 
 
8) Outcomes for rescued persons 
 
(i) [Concerned States] may provide for a range of outcomes for rescued persons 
depending on their profile and needs. 
 

a) Persons in need of international protection 
• Persons who have been recognized as refugees or as being otherwise in need of 

international protection should be permitted to stay in the country of processing or 
[another Concerned State] and provided with the possibility to obtain self-
reliance.  

 
• [Concerned States] may agree to provide additional support to host States to 

enhance protection and available solutions.  
 

                                                 
15 UNHCR, Fair and Efficient Asylum Procedures: a Non-Exhaustive Overview of Applicable International 
Standards, 2 September 2005, http://www.unhcr.org/refworld/docid/432ae9204.html. 
16 This may be appropriate, for example, where the flag State of the rescuing vessel is also a coastal State 
within the area where those persons are rescued.  
17 UNHCR, Protection Policy Paper: Maritime interception operations and the processing of international 
protection claims: legal standards and policy considerations with respect to extraterritorial processing, 
November 2010, http://www.unhcr.org/refworld/docid/4cd12d3a2.html. 
18 See above n 17. 
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• Resettlement may be considered to countries within and beyond the region 
concerned should local integration in the country of processing not be possible, or 
pursuant to a regional cooperative arrangement to share burdens and 
responsibilities.19   

 
b) Persons not in need of international protection 
• Persons found not to be in need of international protection may nonetheless be 

permitted to remain (temporarily and/or permanently) in the country of processing 
or [another Concerned State] if permission to do so is granted by the relevant 
authorities. 

 
• Those without international protection needs may also be able to take advantage 

of migration options to other countries, as appropriate, including on the basis of 
specific cooperative arrangements. 

 
• Absent alternative solutions, such persons will need to return to their countries of 

origin, preferably on a voluntary basis and subject to applicable human rights law 
and humanitarian considerations. Assistance may be provided to support 
voluntary return, as necessary.20 

 
c) Other categories of persons with specific needs 
• Other processes and procedures may be adopted for other groups with specific 

needs, e.g. unaccompanied or separated children, disabled persons, victims of 
trafficking.21 

 
9) Additional support and capacity building measures for country(ies) of 

disembarkation/processing  
 

[Concerned States] may agree on additional support and capacity building measures for 
the country(ies) of disembarkation and/or processing, such as increased resettlement 
places, financial or technical support for the asylum system, and/or other activities. 
 
 

IV. Role of UNHCR 
 

1) UNHCR may become a party to this Model Framework, or other cooperative 
arrangements, as appropriate.  

                                                 
19 See, e.g., UNHCR, Regional Cooperative Approach to address Refugees, Asylum-Seekers and Irregular 
Movement, November 2010, 
http://www.baliprocess.net/files/Regional%20Cooperation%20Approach%20Discussion%20document%20
-%20final.pdf. See also UNHCR, International Cooperation to Share Burden and Responsibilities, June 
2011, http://www.unhcr.org/refworld/docid/4e533bc02.html. 
20 UNHCR, Protection Policy Paper: The return of persons found not to be in need of international 
protection to their countries of origin: UNHCR's role, November 2010, 
http://www.unhcr.org/refworld/docid/4cea23c62.html. 
21 See Chapter 5 (“Mechanisms for profiling and referral”) and Chapter 6 (“Differentiated processes and 
procedures”) of the 10-Point Plan Compilation, above n 3. 
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2) UNHCR’s engagement will not prejudice pre-existing arrangements that UNHCR 

may have with [any Concerned State] for the purposes of carrying out its regular 
mandate responsibilities. 

 
3) Activities that may be undertaken by UNHCR under this Model Framework, as 

appropriate and resources permitting, include: 
• supporting reception arrangements;  
• initiating/participating in expert teams for profiling and referral, along with other 

actors; 
• supporting refugee status determination (RSD); 
• supporting the return of persons without international protection needs by 

identifying and bringing together relevant partner organizations, in particular the 
International Organization for Migration (IOM);  

• coordinating resettlement activities.  
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ANNEX II 
 

Refugees and Asylum-Seekers in Distress at Sea – how best to respond? 
Expert Meeting in Djibouti, 8 - 10 November 2011 

 
AGENDA 

 
 
DAY 1 – Tuesday, 8 November 2011 
 
 
09.00 – 13.00 Introduction and Overview (Plenary)  
 
09:00 – 09:30 Welcome and Introduction 
 
Welcome: Mr. Hassan Darar Houffaneh, Minister of Interior, Government of Djibouti 

 
Introduction: Dr. Volker Türk, Director, Division of International Protection 
 
09:30 – 11:00 Rescue at sea – a longstanding maritime tradition and legal obligation 
 
Presenters: Professor Tullio Scovazzi, University of Milan: Rescue at sea and international 

maritime law 
 Ms. Alice Hicuburundi, DOALOS, UN New York: UNCLOS and rescue at sea 
 Professor François Crépeau, Special Rapporteur on the Human Rights of 

Migrants: Rescue at sea and international human rights law 
 Dr. Neil Falzon, University of Malta: Rescue at sea and international refugee 

law  
Chair: Captain Hartmut Hesse, International Maritime Organization (IMO) 
 
11.00 – 11.30  Coffee Break 
 
11:30 – 13:00 Distress at sea situations involving asylum-seekers and refugees - identifying the 

challenges and discussing the way forward  
 
Presenters: Mr. Abdullah Al Qahdi, Yemen Coast Guards: Challenges from the perspective 

of Yemen  
 Dr. Reuben Brigety, United States: Recent US Government Experiences in the 

Gulf of Aden 
Commodore Roderick Bowe, Royal Bahamas Defense Force: Challenges in the 
Caribbean 
Ms. Maria Stavropoulou Greece: Migrant and refugee movements across the 
Greek seas 

Chair: Professor François Crépeau, Special Rapporteur on the Human Rights of 
Migrants 

 
 
 
13.00 – 14.00 Lunch 
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14.00 – 15.00 Distress at sea situations involving asylum-seekers and refugees - identifying the 

challenges and discussing the way forward (continued) 
 
Presenters: Mr. John Murray, International Chamber of Shipping: The shipping industry’s 

perspective 
Mr. Samuel Kame Domguia, African Union: The 2050 Africa Integrated 
Maritime Strategy (2050 AIM-Strategy) 

` Captain Hartmut Hesse, IMO: A draft regional agreement on concerted 
procedures relating to the disembarkation of persons rescued at sea 

Chair:  Dr. Volker Türk, Director, Division of International Protection 
 
15.00 – 15.30  A draft Model Framework for Cooperation in rescue at sea emergencies 

involving asylum-seekers and refugees 
 
Speaker: Ms. Anja Klug, UNHCR 
 
15.30 – 16.00 Coffee Break 
 
16.00 – 17.30 Working Groups 
 
Participants will be divided into four working groups to critically review the draft Model 
Framework for Cooperation proposed by UNHCR, on the basis of their own experience. The 
results of the working groups will be presented to the Plenary. 
 
The following questions may be discussed in the working groups: 

• Do you think the Model Framework would have been helpful for a resolution of situations 
that you have experienced? 

• Could the Model Framework be implemented in your region? What regional specificities 
would need to be taken into account? 

• Do you have suggestions for improvements to the Model Framework? 
 
17:30 – 18.30  Reports from Working Groups and Conclusion of Day One (Plenary) 
 
Chair:  Dr. Volker Türk, Director, Division of International Protection 
  
19.30 Cocktail Reception 
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DAY 2 – Wednesday, 9 November 2011 
 
 
7.00 Departure for field missions 
 
Participants will be divided into two groups: 

• Group A will visit the border crossing point and reception centre in Loyada, and the 
refugee Camp Ali Addeh 

• Group B will visit the facilities at the sea departure point in Obock 
 

15.00   Return Group A 
 
18.00  Return Group B 
 
19.00 – 20.00 Debriefing and drinks - observations during field trips and discussion 

(Plenary) 
 
Chair: Ms. Anja Klug, UNHCR 
 
 
 
DAY 3 – Thursday, 10 November 2011 
 
 
09.00 – 12.00 Cooperation on Rescue at Sea Emergencies – An Element of a 

Broader Regional Approach (Plenary) 
 
09.00 – 09.10 Introduction 
 

Dr. Volker Türk, Director, Division of International Protection 
   
09.10 – 09.45 Comprehensive regional strategies on irregular mixed movements 
 
Presenters: Mr. Surat Suwannikkha, Thailand: The regional cooperation framework and the 

Bali process 
 Mr. Christopher Horwood, Regional Mixed Migration Secretariat: Regional 

cooperation in the Gulf of Aden– follow up to the 2008 Sana’a Conference on 
refugee protection and international migration 

Chair:  Dr. Volker Türk, Director, Division of International Protection 
 
09.45 – 10.45 Reception arrangements after disembarkation – what support can be provided? 
 
Presenters: Mr. Michelangelo La Tella, Italy: Reception arrangements in Italy – challenges 

and good practices 
 Mr. Olivier Dubois, ICRC: Retrieving and identifying the remains of those who 

perish at sea  
 Ms. Ann Mayman, UNHCR Yemen: Reception arrangements in Yemen  
Chair: Ambassador Fisseha Yimer, Ethiopia 
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10.45 - 11.00 Coffee Break 
 
11.00 – 12.00 Identifying solutions – what support can be provided? 
 
Presenters: Colonel Samba Fall, CNRRPD, Senegal: Capacity building for self-reliance and 

local integration 
Ms. Vijaya Souri, IOM: IOM and Rescue at Sea 
Mr. Jon Hoisaeter, UNHCR: Support for Malta under the Eurema project  

Chair: Ms. Irena Vojackova-Sollorano, Director, IOM 
 
12.00 – 13.00 Conclusions and Recommendations 
 
Panel: IOM, IMO, Government of Djibouti, Government of the United States  
Chair:  Dr. Volker Türk, Director, Division of International Protection 
 
 
 
13.00 – 14.00 Lunch  
 
 
14.00  End of Expert Meeting 
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Field Trip Itinerary  
Wednesday 10 November 2011 

 
GROUP A: Loyada/Ali-Addeh trip 

 
7.00 a.m. – Departure from Djibouti-ville by UNHCR bus.  
 
7.30 a.m – 8.00 a.m. – Loyada border crossing point. 
  
9.30 a.m. – 10.00 a.m. – Meeting with Ali-Sabieh Prefet (courtesy). 
 
10.45 a.m. – 11.00 a.m. – Visit clinic with AMDA (medical IP).  
 
11.00 a.m. – 11.15 a.m. – Visit primary school with LWF (Education IP). 
 
11.15 a.m. – 11.30 a.m. – Visit with APEF (Community Services IP). 
 
11.30 a.m. – 12.00 p.m. – Visit transit area.  Meet new arrivals from Somalia. 
 
13.00 p.m. – Lunch in Ali-Sabieh (La Palmerie). 
 
14.00 p.m. – Return to Djibouti-ville. 
 
 
GROUP B: Obock trip  
 
7.00 a.m. - Departure from Djibouti-ville to Obock. 
 
11.00 a.m. – 11.30 a.m. – Meeting with Obock Prefet (courtesy). 
 
11.30 a.m. -12.00 p.m. – Obock Main Hospital. 
 
12.00 p.m. – 13.00 p.m. - Migration Response Centre (MRC). 
 
14.00 p.m. – Lunch in Tadjoura. 
 
18.00 p.m. – Arrival Djibouti-ville. 
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ANNEX III 
 

Refugees and Asylum-Seekers in Distress at Sea – how best to respond? 
Expert Meeting in Djibouti, 8 - 10 November 2011 

 
List of Participants∗∗∗∗ 

 
1. Ms. Mylene Ahounou, UNHCR Djibouti 

2. Mr. Michel Babkine, Secrétariat général de la mer, France 

3. Mr. Richard Ares Baumgartner, External Relations, FRONTEX 

4. Commodore Roderick Bowe, Royal Bahamas Defence Force, Bahamas 

5. Dr. Reuben Brigety, Bureau of Population, Refugees and Migration, United States 

6. Dr. Amina Said Chireh, University of Djibouti 

7. Rear Admiral J S K Colombage, Sri Lanka Navy, Sri Lanka 

8. Professor François Crépeau, UN Special Rapporteur on the Human Rights of Migrants 

9. Mr. Omar Dhadho, Ministry of State for Immigration and Registration of Persons (MIRP), Kenya 

10. Mr. Samuel Kame Domguia, African Union 

11. Mr. Olivier Dubois, International Committee of the Red Cross (ICRC) 

12. Colonel Samba Fall, Comité National Chargé de la Gestion de la situation des Réfugies, Rapatriés 
et Personnes Déplacées (CNRRPD), Sénégal 

13. Dr. Neil Falzon, University of Malta 

14. Captain Hartmut Hesse, International Maritime Organisation (IMO) 

15. Ms. Alice Hicuburundi, Division for Ocean Affairs and the Law of the Sea, Office of Legal 
Affairs, United Nations 

16. Mr. Jon Hoisaeter, UNHCR Malta 

17. Mr. Christopher Horwood, Regional Mixed Migration Secretariat (RMMS) 

18. Ms. Claire Inder, UNHCR Geneva 

19. Mr. Mboje Kanga, Ministry of Home Affairs, Tanzania 

20. Ms. Anja Klug, UNHCR Geneva 

                                                 
∗ Institutional affiliation given for identification purposes only. 
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21. Mr. John Matthews, Permanent Mission of Australia to the United Nations Office at Geneva, 
Australia 

22. Ms. Ann Mayman, UNHCR Yemen 

23. Lt Mohamed Adaweh Mohamed, Ministère de la Défense, Djibouti 

24. Mr. John Murray, International Chamber of Shipping 

25. Mr. Ashraf El Nour, International Organisation for Migration (IOM Kenya) 

26. Ms. Marie-Antoinette Okimba, UNHCR Djibouti 

27. Mr. Andrew Painter, UNHCR Geneva 

28. Mr. Abdullah Al Qahdi, Yemen Coast Guard Authority, Yemen 

29. Mr. lbrahim Soubaneh Rayaleh, Ministère de l'Intérieur, Djibouti 

30. Commadant Jawhar Sahmim, Ministry of Interior, Tunisia 

31. Professor Tullio Scovazzi, Università degli Studi di Milano-Bicocca 

32. Ms. Irena Vojackova-Sollorano, International Organisation for Migration (IOM Geneva) 

33. Ms. Vijaya Souri, International Organisation for Migration (IOM Geneva) 

34. Ms. Maria Stavropoulou, Ministry of Citizen Protection, Greece 

35. Mr. Surat Suwannikkha, Ministry of Foreign Affairs, Thailand 

36. Mr. Michelangelo La Tella, Border Police Department, Italy 

37. Dr. Volker Turk, UNHCR Geneva 

38. Ambassador Fisseha Yimer, Special Advisor to the Minister, Ministry of Foreign Affairs, 
Ethiopia 

39. Mr. Elmi lsman Yonis, Ministère de l'Intérieur, Djibouti 

40. Ms. Jessica Warden Yutacom, Bureau of Population, Refugees and Migration, United States 

 
 
 
 
 



# 
 
 
 
 

Aide-mémoire 
 
 

UNHCR’s Observations on the Final Draft of the Malaysia-Australia Arrangement on 
Transfer and Resettlement and Annexed Operational Guidance (dated 8 July 2011) 

 
 

• UNHCR‘s preference has always been an arrangement which would enable all 
asylum-seekers arriving by boat into Australian territory to be processed in Australia.  
This would be consistent with general practice.   

 
• The current Arrangement worked out by both parties takes a different approach. It 

responds to the particular domestic and regional context of the asylum and migration 
situation in the Asia-Pacific region, which includes a people smuggling component. 
UNHCR understands the need to address the people smuggling challenges and in 
particular, seen from the perspective of an international protection agency, to prevent 
further loss of life at sea which has been a feature of this phenomenon in the region.  
Reducing the incidence of people smuggling and its associated protection threats is 
consistent with globally-endorsed objectives of the Agenda for Protection, as well as 
with UNHCR’s 10-Point Plan of Action. 

 
• UNHCR was heartened by the outcome of the Fourth Bali Ministerial Meeting in 

March 2011, which promoted adoption of a Regional Cooperation Framework, within 
which this Malaysia-Australia Arrangement has to be located. 

 
• As UNHCR is not a signatory to the Arrangement, its endorsement is neither called 

for nor given.  The Arrangement however involves issues that are at the core of 
UNHCR’s mandate.  Within this context, UNHCR assesses the current draft 
Arrangement, together with its operational guidance, as workable.  In this connection 
UNHCR is appreciative of the efforts made by the two parties to provide fundamental 
protection safeguards for transferees, notably: respect for the principle of non-
refoulement, the right to asylum, the principle of family unity and best interests of the 
child, humane reception conditions, including protection against arbitrary detention, 
and the realization of durable solutions.    

 
• UNHCR notes that its position is and remains conditioned upon proper protection and 

vulnerability safeguards determining the pre-transfer/pre-removal assessment process 
in Australia, prior to the taking of any decisions on who will be transferred under the 
Arrangement and when.  In this context, UNHCR places high importance on a 
prospective risk assessment, as well as recognition of the need to maintain family 
unity and respect family links militating against transfer.  In the same vein, the pre-
transfer process must, in UNHCR’s view, be particularly sensitive to the best interests 
of the child, particularly when it comes to the circumstances of unaccompanied 
minors. 

 
• UNHCR also notes that its position is and remains conditioned upon the Arrangement 

being implemented with full respect for human rights standards. UNHCR welcomes 
that asylum-seekers transferred under this Arrangement will be granted lawful status 
to remain in Malaysia until a durable solution is found, and that they will be able to 

UNHCR                                                                                                                                                   1/2                                   
July 2011 

PMC5347
Typewritten Text
Attachment E



receive education, access to health care and a right to employment.  It is also 
important that any detention found necessary will be [bar criminal prosecutions] only 
for the purposes of identity, health and/or security checks, and will respect strict time 
limits.  

 
• UNHCR regards as positive the additional 4,000 resettlement places for refugees in 

Malaysia which will be realised through this Arrangement.  It places equal 
importance on the realisation of durable solutions for all persons recognised as 
refugees coming within the ambit of the Arrangement. 

 
• UNHCR appreciates the fact that the parties concerned have found it important to 

consult with the Office and have made efforts to integrate protection-sensitive 
approaches into the Arrangement, as advocated by UNHCR.  In order to ensure that 
such approaches also guide the implementation of this Arrangement, UNHCR, 
consistent with its mandate responsibilities, will remain engaged with the parties as 
they move forward with bringing their Arrangement into effect.  

 
• In this regard, the Office will continue to monitor and review progress of the 

Arrangement from a protection perspective. It is UNHCR’s understanding that the 
Arrangement will with time deliver further protection dividends in the two countries, 
as well as the region including through the operationalization of the Regional 
Cooperation Framework 
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